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Court of Appeals of the District of Columbia 

I 


No. 5434. 

Lumbermen's Mutual Casualty Company, a Corporation, 

Appellant, 

vs. 

Robert J. Hoage, Deputy United States Employees’ Com¬ 
pensation Commissioner for the District of Columbia, 
et al. 


a Supreme Court of the District of Columbia. 

In Equity. 

No. 51795. 

I 

Lumbermen's Mutual Casualty Company, a Corporation, 

Plaintiff, 

vs. 

j 

Robert J. Hoage, Deputy United States Employees’ Com¬ 
pensation Commissioner for the District of Columbia, 
and Mrs. Mary E. Clark, Defendants. 

i 

j 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the 
District of Columbia, at the City of Washington^ in said 
District, at the times hereinafter mentioned, the fallowing 
papers were filed and proceedings had in the above-entitled 
cause, to wit: 

j 
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j 

i 
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1 Bill of Complaint for an Injunction. 

Filed August 21, 1930. 

In the Supreme Court of the District of Columbia, Holding 

an Equity Court. 

In Equity. 

No. 51795. 

Lumbermen's Mutual Casualty Company, a Corporation, 

Plaintiff, 

vs. 

Robert J. Hoage, Deputy United States Employees' Com¬ 
pensation Commissioner for the District of Columbia, 
and Mrs. Mary E. Clark, Defendants. 

To the Supreme Court of the District of Columbia: 

Plaintiff, Lumbermen’s Mutual Casualty Company, a cor¬ 
poration, respectfully shows to the Court: 

1. That it is a corporation organized and existing under 
and by virtue of the laws of the State of Illinois engaged 
and doing business in the District of Columbia, and files this 
bill in its own right. 

2. Defendant Robert J. Hoage is a citizen of the United 
States and a resident of the State of Maryland, and is sued 
as Deputy United States Employees’ Compensation Com¬ 
missioner for the District of Columbia; the defendant Mrs. 
Marv E. Clark is a citizen of the United States and a resi- 
dent of the District of Columbia, and is sued in her own 
right as hereinafter set forth. 

3. That heretofore, to wit, on the 30th day of March, 1930, 
one William Edward Clark, then a resident of the District 
of Columbia, was employed in said District of Columbia 
by the N. Auth Provision Company, a corporation engaged 
in business in said District of Columbia, as a helper in its 
garage. 

4. That pursuant to the provisions of the Act of 
Congress approved May 17, 1928 (Public No. 114) 
and the provisions of section 32 (a) (1) of the Act 
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I 

of Congress approved March 4, 1927 (Public No. 803) said 
N. Auth Provision Comp&iiy had on that date and there 
was then in force a policy of insurance issued i>y plain- 
tiff to insure payment of compensation under said Acts of 
Congress to the employees of said N. Auth Provision Com¬ 
pany injured in accidents arising out of and in the bourse of 
their employment, the pertinent provision of which said 
Acts is as follows: 

Section 2, paragraph (2): 

“The term 6 injury’ means accidental injury or dbath aris¬ 
ing out of and in the course of employment, and such occu¬ 
pational disease or infection as arises naturally oiit of such 
employment or as naturally or unavoidably results from 
such accidental injury, and includes an injury caused by 
the willful act of a third person directed against an em¬ 
ployee because of his employment . 9 9 

I 

5. That said William Edward Clark died in the District 
of Columbia on, to wit, the 12th day of April, 1930, as a 
result of certain injuries sustained on the aforesaid 30th 
day of March, 1930, and is survived by his mother, the 
defendant, Mary E. Clark, with whom the deceased was 
then living. 

6. That on June 19th, 1930, the deceased’s mdther, the 
defendant, Mary E. Clark, filed a claim for compensation 
under the aforesaid Acts of Congress in the office of said 
Deputy Commissioner Hoage, of which plaintiff ^yas given 
due notice, and thereafter at the request of said defendant, 
Mary E. Clark, a hearing was granted before jthe said 
Deputy Commissioner. 

7. That the facts in regard to the injury and death of 
said William Edward Clark and which were disclosed at 
the hearing aforesaid, are as follows: A Chrysler automo¬ 
bile owned by one William A. Schwartz, also em- 

3 ployed by the N. Auth Provision Company in their 
garage in the capacity of a mechanic, broke down in 
nearby Virginia while Schwartz was operating the same in 
the course of his own personal business and pleasure; Sun¬ 
day morning, March 30th, 1930 following the abojve occur¬ 
rence which took place on Saturday night, Schwaftz being 
desirous of towing his car in left a note on thq desk of 




4 LUMBERMEN ’s MUTUAL CASUALTY COMPANY VS. 

Fred H. Stalfort, superintendent of the garage of the N. 
Anth Provision Company and Schwartz’ superior, seeking 
permission to use one of the tow trucks belonging to the 
N. Auth Provision Company for the purpose of towing his 
car in from nearby Virginia; the said note read about as 
follows: “Mr. Fred, can I use Hudson (tow truck) to tow 
my car from Virginia”; both Schwartz and Stalfort were 
off duty that Sunday but during the day or about twelve 
noon Stalfort called at the said N. Auth Provision Company 
garage and seeing the note left by Schwartz wrote “0. K.” 
and his initials; about five p. m. the same day Schwartz 
called back to the said garage of N. Auth Provision Com¬ 
pany and saw that Stalfort had OK’d the note giving him 
permission to use the said tow wagon of the said N. Auth 
Provision Company; said William Edward Clark, the de¬ 
ceased, was on duty in the said garage that day and accord¬ 
ing to the testimony was to remain on duty until the night 
watchman of the said company reported for duty, which 
was usually around 5:30 p. m.; Schwartz asked Clark to go 
with him to help tow his car; Clark consented; Schwartz 
and Clark got the tow truck ready and about that time the 
said watchman reported on duty; it was understood that 
Clark could not leave until the watchman arrived; Schwartz 
and Clark, with the latter driving, left the said garage about 
5:30 p. m.; they reached Schwartz personal Chrysler car in 
nearby Virginia, attached the Chrysler to the tow truck by 
means of a tow line and started back with Schwartz 
4 steering his car and Clark driving the tow truck of 
the N. Auth Provision Company; they had proceeded 
some distance when unbeknown to Clark the tow line broke; 
Clark continued on without the Chrysler in tow and was 
near Hatfield Station, Arlington County, Virginia when the 
N. Auth Provision Company tow truck for some cause 
ceased to run; the tow truck was parked with the rear two 
thirds off of the road and the front one third on the road 
and Clark had the hood up looking at the engine when the 
said tow truck was struck by a third car and as a result of 
the injuries received in the collision Clark died; Stalfort 
testified that permission to use service car or tow truck did 
not carry permission to use Clark; Stalfort testified that the 
N. Auth Provision Company would have expected to have 
been paid for the use of service car or tow truck had 
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Schwartz’ car been towed in; Stalfort testified that the N. 
Auth Provision Company garage in addition to maintaining 
the Company’s fleet of cars also did work for the general 
public. 

8. That the facts in regard to the dependency of the 
defendant, Mary E. Clark, mother of the deceased, and 
which were disclosed at the hearing aforesaid, are as fol¬ 
lows: that said Clark lived with the defendant,! Mary E. 
Clark, ate three meals a day at home and that the defend¬ 
ant, Mary E. Clark, did all of his washing; said Clark gave 
defendant, Mary E. Clark, $15.00 per w^eek and the week of 
the first of March, 1930 gave her $23.00 instead of $15.00; 
defendant, Mary E. Clark took in roomers from yrhich she 
derived an income of $50.00 per month; and defendant, 
Mary E. Clark was employed at a salary of $10.00| per week 
at the Garden Tea Shop. 

9. Upon the facts set forth in paragraph seven (7) 

plaintiff disclaimed liability for compensation under 
5 the aforesaid Acts of Congress upon the ground 
that such facts made it clear that the injury and 
death of said Clark did not arise out of and in the course 
of his employment by the said N. Auth Provision 'Company 
and it was not so found by the Deputy Commissioner in his 
award. 


10. Upon the facts set forth in paragraph eight (8) 
plaintiff denied that the defendant, Mary E. Clark, was 
entitled to compensation under the aforesaid Actb of Con¬ 
gress upon the ground that such facts made it clear that 
the defendant Mary E. Clark was not dependent! upon the 


said William Edward Clark, the deceased. 

11. Subsequent to the aforesaid hearing before said Dep¬ 
uty Commissioner Hoage, to wit, on July 14, 1930, said 
Deputy Commissioner filed in writing in said compensation 


proceeding so-called “Findings of Fact” and hiade an 
award which requires plaintiff to forthwith pay! compen¬ 
sation to the said defendant claimant herein, Mary E. 
Clark, in her own behalf at the rate of $5.53 per i week be¬ 


ginning April 12, 1930^0 and including July 18, 1930, a 
period of fourteen weeks, amounting to $77.42; and further 
provides that plaintiff shall continue to pay compensation 
to the defendant, Mary E. Clark, at the rate of $5.53 per 
week payable every two weeks until further ordered by the 
Deputy Commissioner; that plaintiff shall pay to Israel J. 
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Mendelson, attorney, for legal services rendered in behalf 
of the claimant, the sum of $25.00; that plaintiff shall pay 
to W. Ernest Jarvis Company, for burial service rendered, 
the sum of $200; and that plaintiff shall pay the legal rep¬ 
resentative of the estate, for temporary total disability, 
compensation for five-sevenths of a week at $14.75 per 
week, amounting to $10.54. A true copy of the aforesaid 
so-called “Findings of Fact” and of the aforesaid 

6 award is filed herewith, marked “Plaintiff’s Ex¬ 
hibit A” and prayed to be taken and read as a part 

hereof. 

12. Plaintiff says that said defendant, Mary E. Clark, is 
not lawfully entitled to the award of compensation afore¬ 
said. or to any award, under the provisions of Acts of Con¬ 
gress aforesaid and for reasons says: that the said award 
was not in accordance with law; that said award is not sup¬ 
ported by any substantial evidence; that said facts show 
that as a matter of law the said William Edward Clark was 
not injured in an accident arising out of and in the course 
of his employment and it was not so found by the defendant 
in his award; that said facts show that at the time of the 
injury William Edward Clark was engaged in a voluntary 
act not accepted by or known to his employer and outside 
of the duties for which he was employed; therefore, as a 
matter of law, the injury cannot be said to be in the course 
of or arising out of the said Clark’s employment; that said 
facts show that the mission on which the said William Ed¬ 
ward Clark had gone was undertaken as a personal favor 
to a fellow employee and not in furtherance of the business 
of his employer; and therefore as a matter of law the said 
William Edward Clark was not acting in the scope of his 
employment with the said N. Auth Provision Company at 
the time of said accident; said facts show that said mission 
was undertaken at the request of a fellow employee and not 
under the authority of his superior, and therefore as a 
matter of law the said William Edward Clark was not per¬ 
forming a duty arising out of and in the course of his 
employment at the time of said accident; that said facts 
show that the said William Edward Clark’s working day 
had terminated at the time of the accident and therefore 
as a matter of law the injury received did not occur in an 
accident arising out of and in the course of his em- 

7 ployment; that said facts show that the defendant, 
Mary E. Clark, was not actually dependent upon the 
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said William Edward Clark at the time of the accident; 
that said award is not supported by any substantial evi¬ 
dence as to the dependency of the defendant, Mary E. 
Clark, at the time of the accident; that no reasonable view 
of the facts will support the award either directly or by 
fair inference. 

13. Plaintiff says that it will be compelled to pay com¬ 
pensation in accordance with the provisions of the afore¬ 
said award forthwith, unless this Court shall in accordance 
with the provisions of the aforesaid Acts of Congress 
allow stay of such payments pending its final decision in 
this proceeding; and plaintiff says that in the failure of 
this Court to stay such payments plaintiff will suffer irre¬ 
parable damage in that in the event of a favorable final 
decision in this proceeding the plaintiff in view of the 
financial condition of the said defendant, Mary jE. Clark, 
will be unable to recover back the amounts paid to the said 
defendant, Mary E. Clark, as compensation, thC amount 
paid the said undertaker, the amount paid the shid attor¬ 
ney and the amount paid the said William E. Clark’s per¬ 
sonal representative as provided in the aforesaid award; 
and plaintiff attaches herewith the affidavit of Charles E. 
Pledger, Jr. who has made or caused to be made an inves¬ 
tigation of the financial condition of the said |Mary E. 
Clark, and plaintiff prays that said affidavit be read as a 
part hereof. 

14. Plaintiff says that it will be compelled tp pay the 
compensation awarded, as aforesaid, and to continue so to 
do as in said award provided, unless this Court shall sus¬ 
pend or set aside said award through its mandatory in¬ 
junction, or otherwise by appropriate decree to be entered 

herein. i 

8 15. Plaintiff further says that the only remedy it 

has in the premises is through the interposition of 
this Honorable Court as provided in the aforesaid Acts 
of Congress. 

Wherefore, the premises considered, plaintiff respect¬ 
fully prays as follows: 

1. That the writs of subpoena issue against the defend¬ 
ants requiring them to appear herein and answer the exi¬ 
gencies of this bill. 

2. That said defendants be preliminarily enjoined, and 
after hearing enjoined pendente life from enforcing or at- 
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tempting to enforce the aforesaid compensation order and 
award of competition. 

3. That payment of the amounts required by said awards 
shall be stayed pending final decision herein. 

4. That upon final hearing this Honorable Court issue a 
mandatory injunction directed to the aforesaid Deputy 
Commissioner Hoage requiring him to set aside the afore¬ 
said award, and to deny the claim of said defendant Mary 
E. Clark, and of the personal representative of the said 
William Edward Clark’s estate for compensation, and the 
claim of the said W. Ernest Jarvis Company for burial 
expenses in the sum of $200.00 under the aforesaid Acts 
of Congress, or, in the alternative, that said defendants 
by appropriate decree to be entered herein be permanently 
enjoined from enforcing said award. 

5. And for such other, further and general relief as the 
exigencies of the case may require and to the Court may 
seem just and proper. 

LUMBERMENS MUTUAL CASUALTY 
COMPANY, 

By CHARLES E. PLEDGER, Jr., 

Attorney. 

FRANK F. NESBIT, 

LUCIEN H. MERCIER, 

CHARLES E. PLEDGER, Jr., 

Attorneys for Plaintiff. 

9 District of Columbia, ss: 

I, Charles E. Pledger, Jr. being first duly sworn, on 
oath depose and say* that I am one of the attorneys for the 
aforesaid Lumbermens Mutual Casualty Company, a cor¬ 
poration, and am duly authorized to make this affidavit; 
that I have read the foregoing bill of complaint for an in¬ 
junction subscribed by said corporation through me as one 
of its attorneys, and know the contents thereof and that I 
verilv believe the facts therein stated to be true. 

CHARLES E. PLEDGER, Jr. 

Subscribed and sworn to before me this 21st day of Au¬ 
gust, 1930. 

[seal.] 


ELLA BECKER, 
Notary Public, D. C. 


R. J. HOAGE, DEPUTY COMMR., ETC., ET AL. 
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10 Affidavit - in Support of Bill of Complaint for an In¬ 

junction. 

* * # # * # # 

i 

District of Columbia, ss: 

I, Charles E. Pledger, Jr. being first duly sworn jon oath 
depose and say that I am a member of the Bar of tliis Hon¬ 
orable Court and I am associated with the law offices of 
Frank F. Nesbit and am one of the attorneys for the plain¬ 
tiff in the above entitled cause. I was present at tile hear¬ 
ing in this cause before Deputy Commissioner Hpage of 
the United States Employees Compensation Cominission, 
District of Columbia Compensation District, held on July 
14, 1930, and heard the testimony of the various witnesses 
including that of Mrs. Mary E. Clark, defendant! in this 
cause. I have read the so-called Findings of Fhct and 
Award made by Deputy Commissioner Hoage afid know 
the contents of the same. 

Mrs. Mary E. Clark testified at the above mentioned hear¬ 
ing that she was a widow and was the mother of William 
Edward Clark; that she was employed at the Garden Tea 
Shop at a salary of $10.00 per week; that she rented the 
house at 1416 Q Street, northwest which she operated as a 
rooming house; that she derived an income of $50.00 a 
month from the roomers. 

I have caused the financial condition of Mrs. Mary E. 
Clark to be investigated by a reputable local mercantile 
agency. Their investigation reveals that she is a!widow; 
that her husband died leaving her no property; tfiat she 
has no bank account; that she owns no automobile; that 
she owns no property; and that they find no record of any 
assets in her name. 

It is my opinion that should the plaintiff in th}s cause 
be compelled to pay to the said Mrs. Mary E. Clark any of 
the sums as stated in the award of Deputy Commis- 

11 sioner Hoage, dated July 23, 1.930, that in tlje event 
plaintiff received a favorable decision in this action, 

the said plaintiff would be unable to recover back the said 
sums from the said Mrs. Mary E. Clark. 

CHARLES E. PLEDGER, Jr. 


i 
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Subscribed and sworn to before me this 21st day of Au¬ 
gust, 1930. 

[seal.] ELLA BECKER, 

Notary Public, D. C. 

Notice of Application for Preliminary Injunction. 

******* 

To Robert J. Hoage, Deputy Commissioner, United States 
Employees' Compensation Commission, District of Co¬ 
lumbia, Compensation District, Investment Building, 
Washington, D. C.; Mrs. Mary E. Clark, 1416 Q Street 
northwest, Washington, D. C.: 

Please take notice that on Friday, August 29, 1930, at ten 
o’clock, a.m. or as soon thereafter as the matter can be 
heard, the plaintiff will apply to the Justice presiding in 
the Equity Court to which this application may be assigned 
for a preliminary or interlocutory injunction as prayed in 
the attached Bill of Complaint for an injunction to which 
reference is hereby made. 

FRANK F. NESBIT, 

LUCIEN H. MERCIER, 

CHARLES E. PLEDGER, Jr., 

Attorneys for Plaintiff. 

12 Motion for Leave to Amend. 

Filed September 25, 1930. 

* # * * * * * 

Comes now the plaintiff, by Frank F. Nesbit, of counsel, 
and moves the Court for leave to amend its original bill 
herein, by adding thereto 

(1) the name of W. Ernest Jarvis, trading and doing 
business under the name and style of W. Ernest Jarvis 
Company, 1432 U St. N. W. Washington, D. C. as a party 
defendant; 

(2) by adding thereto, as an exhibit thereof the transcript 
of all of the testimony had at the hearing before the defend¬ 
ant Commissioner; and 

(3) by adding thereto as an exhibit letter of April 8, 
1930, from the defendant Commissioner to plaintiff’s agent. 


R. J. HOAGE, DEPUTY COMMR., ETC., ET AL. 
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For reason therefor plaintiff says that W. Ernest Jarvis 
is a necessary party defendant; and that the attaching of 
the aforesaid exhibits will facilitate the disposition of this 
cause. 

FRANK F. NESBIT, 

Of Counsel for Plaintiff. 

Order Allowing Amendments. 

Filed September 25, 1930. 
##*###;# 

Upon consideration of the motion filed herein on the — 
day of September, 1930, by plaintiff for leave to amend its 
complaint in the particulars stated in said motion, it is, by 
the Court, this 25 day of September, 1930. 

Ordered, that leave be, and it is hereby, granted tfo plains 
tiff to amend its original bill herein by adding the name of 
W. Ernest Jarvis, trading and doing business as 
13 W. Ernest Jarvis Company, 1432 U Streetj, north¬ 
west, as a party defendant; and by adding the tran¬ 
script of the testimony had on the hearing before! the de¬ 
fendant Commissioner, and letter from defendant Commis¬ 
sioner to plaintiff’s agent, dated April 8, 1930, as Exhibits 
to said original bill; and it is 

Further ordered, that for the purpose of convenience 
leave be, and it is hereby, granted to plaintiff to effect these 
amendments by the filing of an amended bill of complaint 
embodying the changes as herein permitted. 

JOSEPH W. COX, 

Justice. 

We consent. 

ISRAEL J. MENDELSON, 

W. A. COOMBE, i 

Attys. for Mary E. Clarke. 

LEO A. ROYER, 

U. S. Attorney, Attorney Deft. # 1. 

Amended Bill of Complaint for an Injunction. 

Filed September 25,1930. 

* * * * * # # 

To the Supreme Court of the District of Columbia :j 

Plaintiff, Lumbermens Mutual Casualty Company, a cor¬ 
poration, respectfully shows to the Court: 
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1. That it is a corporation organized and existing under 
and by virtue of the laws of the State of Illinois engaged and 
doing business in the District of Columbia, and files this 
bill in its own right. 

2. That defendant Robert J. Hoage is a citizen of the 
United States and a resident of the State of Maryland, and 
is sued as Deputy United States Employees Compensation 

Commissioner for the District of Columbia; the de- 
14 fendant Mrs. Marv E. Clark is a citizen of the United 
States and a resident of the District of Columbia, 
and is sued in her own right, and in her representative ca¬ 
pacity as personal representative of the decedent; the de¬ 
fendant W. Ernest Jarvis is a citizen of the United States 
and a resident of the District of Columbia and is engaged 
in the undertaking business in the District of Columbia 
under the name and style of W. Ernest Jarvis Company, 
and is sued in his own right as the person in whose favor 
the defendant Commissioner ordered a certain payment 
made. 

3. That heretofore, to wit, on the 30th day of March, 
1930, one William Edward Clark, then a resident of the Dis¬ 
trict of Columbia, was employed in said District of Colum¬ 
bia by the N. Auth Provision Company, a corporation en¬ 
gaged in business in said District of Columbia, as a helper 
in its garage. 

4. That pursuant to the provisions of the Act of Congress 
approved May 17, 1928 (Public No. 114) and the provisions 
of section 32 (a)(1) of the Act of Congress approved March 
4, 1927 (Public No. 803) said N. Auth Provision Company 
had on that date and there was then in force a policy of 
insurance issued by plaintiff to insure payment of compen¬ 
sation under said Acts of Congress to the employees of said 
N. Auth Provision Company injured in accidents arising 
out of and in the course of their employment, the pertinent 
provision of which said Acts is as follows: 

Section 2, paragraph (2): 

“The term ‘injury’ means accidental injury or death 
arising out of and in the course of employment, and such 
occupational disease or infection as arises naturally out 
of such employment or as naturally or unavoidably results 
from such accidental injury, and includes an injury caused 
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by the willful act of a third person directed against an em¬ 
ployee because of his employment.’ ’ 

5. That said William Edward Clark died j in the 
15 District of Columbia on, to wit, the 12th day of 
April, 1930, as a result of certain injuries sustained 
on the aforesaid 30th day of March, 1930, and is survived 
by his mother, the defendant, Mary E. Clark, with whom 
the deceased was then living. 

6. That on June 19th, 1930, the deceased’s mother, the 
defendant, Mary E. Clark, filed a claim for compensation 
under the aforesaid Acts of Congress in the office |of said 
Deputy Commissioner Hoage, of which plaintiff was given 
due notice, and thereafter at the request of said defendant., 
Mary E. Clark, a hearing was granted before the said 
Deputy Commissioner. 

7. That the facts in regard to the injury and death of 
said William Edward Clark and which were disclosed at 
the hearing aforesaid, are as follows: A Chryslet auto¬ 
mobile owned by one William A. Schwartz, also employed 
by the N. Auth Provision Company in their garagd in the 
capacity of a mechanic, broke down in nearby Virginia 
while Schwartz was operating the same in the course of 
his own personal business and pleasure; Sunday morning, 
March 30, 1930 following the above occurrence which took 
place on Saturday night, Schwartz being desirous of tow¬ 
ing his car in left a note on the desk of Fred H. Stalfort, 
superintendent of the garage of the N. Auth Provision 
Company and Schwartz’ superior, seeking permission to 
use one of the tow trucks belonging to the N. Auth Pro¬ 
vision Company for the purpose of towing his car in from 
nearby Virginia; the said note read about as follows: 
“Mr. Fred, can I use Hudson (tow truck) to tow my car 
from Virginia”; both Schwartz and Stalfort were off duty 
that Sunday but during the day or about twelve noon Stal¬ 
fort called at the said N. Auth Provision Company garage 
and seeing the note left by Schwartz wrote “O. K.” and 
his initials; about five p. m. the same day Schwarts called 

back to the said garage of N. Auth Provision Com- 
pany and saw that Stalfort had OK’d the npte giv¬ 
ing him permission to use the said tow wagon of 
the said N. Auth Provision Company; said William Ed¬ 
ward Clark, the deceased, was on duty in the said garage 

i 

i 

i 


i 
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that day and according to the testimony was to remain 
on duty until the night watchman of the said company 
reported for duty, which was usually around 5:30 p. m.; 
Schwartz asked Clark to go with him to help tow his car; 
Clark consented; Schwartz and Clark got the tow truck 
ready and about that time the said watchman reported on 
duty; it was understood that Clark could not leave until 
the watchman arrived; Schwartz and Clark, with the latter 
driving, left the said garage about 5:30 p. m.; they reached 
Schwartz’ personal Chrysler car in nearby Virginia, at¬ 
tached the Chrysler to the tow truck by means of a tow 
line and started back with Schwartz steering his car and 
Clark driving the tow truck of the N. Auth Provision Com¬ 
pany; they had proceeded some distance when unbeknown 
to Clark the tow line broke; Clark continued on without the 
Chrysler in tow and was near Hatfield Station, Arlington 
County, Virginia when the N. Auth Provision Company 
tow truck for some cause ceased to run; the tow truck was 
parked with the rear two thirds off of the road and the 
front one third on the road and Clark had the hood up 
looking at the engine when the said tow truck was struck 
by a third car and as a result of the injuries received in 
the collision Clark died; Stalfort testified that permission 
to use service car or tow truck did not carry permission to 
use Clark; Stalfort testified that the N. Auth Provision 
Company would have expected to have been paid for the 
use of service car or tow truck had Schwartz’ car been 
towed in; Stalfort testified that the N. Auth Provision 
Company garage in addition to maintaining the Company’s 
fleet of cars also did work for the general public. 

Plaintiff is attaching hereto as an exhibit marked 
17 “Exhibit A”, which it prays to be considered as a 
part hereof, transcript of all of the testimony ad¬ 
duced before the defendant Commissioner at the hearing 
and taken stenographically by the official reporter for the 
aforementioned Commission. 

8. That the facts in regard to the dependency of the de¬ 
fendant, Mary E. Clark, mother of the deceased, and which 
were disclosed at the hearing aforesaid, are as follows: 
that, said Clark lived with the defendant, Mary E. Clark, 
ate three meals a day at home and that the defendant, Mary 
E. Clark, did all of his washing; said Clark gave defend¬ 
ant, Mary E. Clark, $15.00 per week and the week of the 
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first of March, 1930 gave her $23.00 instead of $15.00; de¬ 
fendant, Mary E. Clark took in roomers from which she 
derived an income of $50.00 per month; and defendant, 
Mary E. Clark was employed at a salary of $10.00 per week 
at the Garden Tea Shop. 

9. Upon the facts set forth in paragraph seven (7) 
plaintiff disclaimed liability for compensation under the 
aforesaid Acts of Congress upon the ground tlidt such 
facts made it clear that the injury and death of said Clark 
did not arise out of and in the course of his employment 
by the said N. Autli Provision Company and it was; not so 
found by the Deputy Commissioner in his award; and 
plaintiff is attaching hereto copy of a letter written iby the 
defendant Commissioner to the plaintiff’s agent shortly 
after the occurrence of the injury to the deceased and after 
a full investigation of the facts, which said letter hhs been 
marked ‘ 4 Exhibit B” and prayed to be considered as a 
part hereof. 

10. Upon the facts set forth in paragraph eigjht (8) 
plaintiff denied that the defendant, Mary E. Claijk, was 
entitled to compensation under the aforesaid Acts pf Con¬ 
gress upon the ground that such facts made it clear that 
the defendant Mary E. Clark was not dependent u$on the 

said William Edward Clark, the deceased, j 
18 11. Subsequent to the aforesaid hearing before 

said Deputy Commissioner Hoage, to wit, on July 
14, 1930, said Deputy Commissioner filed in writing in said 
compensation proceeding so-called “Findings of Facf” and 
made an award which requires plaintiff to forthwith pay 
compensation to the said defendant claimant herein] Mary 
E. Clark, in her own behalf at the rate of $5.53 per week 
beginning April 12, 1930, to and including July 18, 1930, 
a period of fourteen weeks, amounting to $77.42; and 
further provides that plaintiff shall continue to pay com¬ 
pensation to the defendant, Mary E. Clark, at the fate of 
$5.53 per week payable every two weeks until further 
ordered by the Deputy Commissioner; that plaintiff shall 
pay to Israel J. Mendelson, attorney, for legal services ren¬ 
dered in behalf of the claimant, the sum of $25.00; that 
plaintiff shall pay to W. Ernest Jarvis Company, for! burial 
services rendered, the sum of $200; and that plaintiff shall 
pay the legal representative of the estate, for temporary 
total disability, compensation for five-sevenths of a week 
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at $14.75 per week, amounting to $10.54. A true copy of the 
aforesaid so-called “Findings of Fact” and of the afore¬ 
said award is filed herewith, marked “Plaintiff’s Exhibit 
C” and prayed to be taken and read as a part hereof. 

12. Plaintiff says that said defendant, Mary E. Clark, in 
her individual and representative capacities, and the de¬ 
fendant W. Ernest Jarvis, doing business as W. Ernest 
Jarvis Company, is not lawfully entitled to the award afore¬ 
said, or to any award, under the provisions of Acts of Con¬ 
gress aforesaid and for reasons says: that the said award 
was not in accordance with law; that said award is not sup¬ 
ported by any substantial evidence; that said facts show that 
as a matter of law the said William Edward Clark was not 
injured in any accident arising out of and in the course of 
his employment and it was not so found by the de- 
19 fendant in his award; that said facts show that at 
the time of the injury William Edward Clark was 
engaged in a voluntary act not accepted by or known to his 
employer and outside of the duties for which he was em¬ 
ployed; therefore, as a matter of law, the injury cannot be 
said to be in the course of or arising out of the said Clark’s 
employment; that said facts show that the mission on which 
the said William Edward Clark had gone was undertaken 
as a personal favor to a fellow employee and not in further¬ 
ance of the business of his employer; and therefore as a 
matter of law the said William Edward Clark was not act¬ 
ing in the scope of his employment with the said N. Auth 
Provision Company at the time of said accident; said facts 
show that said mission was undertaken at the request of a 
fellow employee and not under the authority of his superior, 
and therefore as a matter of law the said William Edward 
Clark was not performing a duty arising out of and in 
the course of his employment at the time of said accident; 
that said facts show that the said William Edward Clark’s 
working day had terminated at the time of the accident and 
therefore as a matter of law the injury received did not 
occur in an accident arising out of and in the course of his 
employment; that said facts show that the defendant, Mary 
E. Clark, was not actually dependent upon the said William 
Edward Clark at the time of the accident; that said award 
is not supported by any substantial evidence as to the de¬ 
pendency of the defendant, Mary E. Clark, at the time of 
the accident; that no reasonable view of the facts will sup¬ 
port the award either directly or by fair inference. 
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13. Plaintiff says that it will be compelled to pay com¬ 
pensation in accordance with the provisions of the afore¬ 
said award forthwith, unless this Court shall in accordance 

with the provisions of the aforesaid Acts of Congress 

20 allow stay of such payments pending its final deci¬ 
sion in this proceeding; and plaintiff says that in the 

failure of this Court to stay such payments plaintiff will 
suffer irreparable damage in that in the event of! a favor¬ 
able final decision in this proceeding the plaintiff in view 
of the financial condition of the said defendant,! Mary E. 
Clark, will be unable to recover back the amounts paid to the 
said defendant, Mary E. Clark, as compensation, the amount 
paid the said undertaker, the amount paid the said; attorney 
and the amount paid the said William E. Clark’s!personal 
representative as provided in the aforesaid aw^rd; and 
plaintiff attaches hereto the affidavit of Charles E.i Pledger, 
Jr. who has made or caused to be made an investigation 
of the financial condition of the said Mary E. Clark, and 
plaintiff prays that said affidavit be read as a part hereof. 

14. Plaintiff says that it will be compelled to pay the 
compensation awarded, as aforesaid, and to continue so to 
do as in said award provided, unless this Court ^hall sus¬ 
pend or set aside said award through its mandatory injunc¬ 
tion, or otherwise by appropriate decree to be; entered 
herein. 

15. Plaintiff further says that the only remedy it has in 
the premises is through the interposition of this Honorable 
Court as provided in the aforesaid Acts of Congress. 

Wherefore, the premises considered, plaintiff respect¬ 
fully prays as follows: 

1. That the writs of subpoena issue against th@ defend¬ 
ants requiring them to appear herein and answer the exi¬ 
gencies of this bill. 

2. That said defendants be preliminarily enjoined, and 
after hearing enjoined 'pendente life from enforcing or at¬ 
tempting to enforce the aforesaid compensation order and 
award of compensation. 

3. That payment of the amounts required by said 

21 awards shall be stayed pending final decision herein. 

4. That upon final hearing this Honorable Court 
issue a mandatory injunction directed to the aforesaid 
Deputy Commissioner Hoage requiring him to set aside the 

2—5434a 


i 


IS 


lumbermen's mutual casualty company ys. 


aforesaid award, and to deny the claim of said defendant 
Mary E. Clark, and of the personal representative of the 
said William Edward Clark's estate for compensation, and 
the claim of the said W. Ernest Jarvis Company for burial 
expenses in the sum of $200.00 under the aforesaid acts of 
Congress, or, in the alternative, that said defendants by 
appropriate decree to be entered herein be permanently 
enjoined from enforcing said award. 

5. And for such other, further and general relief as the 
exigencies of the case may require and to the Court may 
seem just and proper. 

LUMBERMENS MUTUAL CASUALTY 
COMPANY, 

By CHARLES E. PLEDGER, Jr., 

Attorney. 

FRANK F. NESBIT, 

LUCIEN H. MERCIER, 

CHARLES E. PLEDGER, Jr., 

Attorneys for Plaintiff. 

District of Columbia, ss: 

I, Charles E. Pledger, Jr. being first duly sworn on oath 
depose and say that I am one of the attorneys for the afore¬ 
said Lumbermens Mutual Casualty Company, a corpora¬ 
tion, and am duly authorized to make this affidavit; that I 
have read the foregoing amended bill of complaint for an 
injunction subscribed by said corporation through me as 
one of its attorneys, and know the contents thereof and that 
I verilv believe the facts therein stated to be true. 

CHARLES E. PLEDGER, Jr. 

22 Subscribed and sworn to before me this 25tli day 
of September, 1930. 

FRANK E. CUNNINGHAM, 

Clerk 

By HARRY M. HULL, 

Ass’t Clerk. 

Affidavit in Support of Bill of Complaint for an Injunction. 

##***# * 

District of Columbia, ss: 

I, Charles E. Pledger, Jr. being first duly sworn on oath 
depose and. say that I am a member of the Bar of this 
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Honorable Court and I am associated with the law offices 
of Frank F. Nesbit and am one of the attorneys for the 
plaintiff in the above entitled cause. I was present at the 
hearing in this cause before Deputy Commissioner Hoage 
of the United States Employees’ Compensation Commis¬ 
sion, District of Columbia Compensation District; held on 
July 14, 1930, and heard the testimony of the various wit¬ 
nesses including that of Mrs. Mary E. Clark, defendant in 
this cause. I have read the so-called Findings of !Pact and 
Award made by Deputy Commissioner Hoage aind know 
the contents of the same. 

Mrs. Mary E. Clark testified at the above mentioned hear- 
ing that she was a widow and was the mother of! William 
Edward Clark; that she was employed at the Gafden Tea 
Shop at a salary of $10.00 per week; that she rented the 
house at 1416 Q Street, northwest which she operated as 
a rooming house; that she derived an income of! $50.00 a 
month from the roomers. 

I have caused the financial condition of Mrs. jMary E. 
Clark to be investigated by a reputable local mercantile 
agency. Their investigation reveals that she is i widow; 

that her husband died leaving her no property; that 
23 she has no bank account; that she owns no auto¬ 
mobile; that she owns no property; and that they 
find no record of any assets in her name. 

It is my opinion that should the plaintiff in this cause 
be compelled to pay to the said Mrs. Mary E. Clark any 
of the sums as stated in the award of Deputy iCommis¬ 
sioner Hoage, Dated July 23, 1930, that in the event plain¬ 
tiff received a favorable decision in this action, j the said 
plaintiff would be unable to recover back the said sums 
from the said Mrs. Mary E. Clark. 

CHARLES E. PLEDGER, Jr. 

Subscribed and sworn to before me this 21st day of 
August, 1930. 

[seal.] ELLA BECKER, 

Notary Publti, D. C. 

Original of foregoing affidavit attached to original bill 
of complaint. 


i 
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Exhibit A. 


Transcript of Testimony at Hearing. 

Filed September 25, 1930. 

******* 


Pursuant to notice, this matter was heard before Honor¬ 
able R. J. Hoage, Deputy Commissioner, United States 
Employees’ Compensation Commission, at Washington, 
D. C., on the 14th day of July, 1930, at 10 o’clock A. M. 

Appearances: Israel J. Mendelson, Esq., and Wm. A. 
Coombe, Esq., Attorneys for Claimant; Frank F. Xesbit 
Esq., and Charles E. Pledger, Jr., Esq., Attorneys for Re¬ 
spondent. 

The Deputy Commissioner: This is the case of William 
Edward Clark, employee, deceased, the claimant being 
Mrs. Mary E. Clark, mother, and the employer is the N 
Auth Provision Company, and the Insurance Company is 
the Mutual Insurance Agency. 

The case having formally been set for hearing, is pre¬ 
sented for consideration at this time. 

Mr. Nesbit: Pardon me, but it is the Lumbermens Mu¬ 
tual Casualty Company that is the Insurance Carrier. 

The Deputy Commissioner: Yes. 

Representing the claimant is Mr. Israel J. Mendelson. 

Is the claimant here, the mother? Have her come in. 

Mr. Mendelson: Yes. I will see if the Doctor is here. 

The Deputy Commissioner: Bring in any of your wit¬ 
nesses who are there. Have you any other witnesses? 

Mr. Mendelson: I wanted Dr. Baber. He has not come 
yet. 

The Deputy Commissioner: Then, Mrs. Clarke is here. 

Mr. Mendelson: Yes. 

The Deputy Commissioner: What other witnesses have 
you? 

Mr. Mendelson: Mr. Murphy. 

The Deputy Commissioner: And Doctor who? 

25 Mr. Mendelson: John Baber. Dr. John Baber of 
the Emergency Hospital. 

The Deputy Commissioner: And you have no other wit¬ 
nesses? 
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Mr. Mendelson: There is Mr. Schwartz and Mr.! Fred H. 
Stalfart. 

The Deputy Commissioner: Are they all the witnesses 
you have? 

Mr. Mendelson: Yes. 

The Deputy Commissioner: Representing the respond¬ 
ent is Charles E. Pledger, Jr. 

Mr. Pledger: And Mr. Frank F. Nesbit. | 

The Deputy Commissioner: Who are your witnesses, 
Mr. Pledger? j 

Mr. Pledger: I will call Mr. Schwartz and Mr. Stalfart, 
and also John Weedon. I 

The Deputy Commissioner: Is he here? 

Mr. Pledger: Yes, sir. 

The Deputy Commissioner: Is that all your witnesses? 

Mr. Pledger: Yes, sir. 

The Deputy Commissioner: All right. Will ithe wit¬ 
nesses whose names I now call stand up for a moment. 
Mrs. Clark; Mr. Murphy; Dr. Baber—he is not here; Mr. 
Schwartz; Mr. Stalfart and Mr. Weedon. You will re¬ 
main standing and be sworn. 

(Thereupon the witnesses above named, with tfye excep¬ 
tion of Dr. Baber, were duly sworn by the Deputy Com¬ 
missioner in this case.) 

The Deputy Commissioner: Do you want the witnesses 
excluded, gentlemen? 

Mr. Mendelson: I think it is best. 

Mr. Pledger: It is immaterial to me. 

The Deputy Commissioner- Then, all but the claimant 
will cro out. 

26 (All the witnesses above named, save the claimant, 
Mrs. Clark, retired from the hearing room.) 

The Deputy Commissioner: Mr. Pledger, will yj)u admit 
that the N. Auth Provision Company was subject to the 
provisions of the District of Columbia Workmens Com¬ 
pensation Act on the 30th of June, 1930? ! 

Mr. Pledger: Yes, sir. 

The Deputy Commissioner: Will you admit thajt the re¬ 
lationship of employer and employee existed on tljiis date? 

Mr. Pledger: Yes, sir. 
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The Deputy Commissioner: Will you admit that the de¬ 
ceased— 

Mr. Pledger (interposing): Will you read that last ques¬ 
tion to me again? 

The Deputy Commissioner: Read the question, please. 

The Reporter (reading): “Will you admit that the rela¬ 
tionship of employer and employee existed on this date?” 

Mr. Pledger: Prior to that date, but not at the time of 
the alleged accident. 

The Deputy Commissioner: That is your answer? 

Mr. Pledger: Yes, sir, that is my answer. We admit 
that the relationship existed on part of that date, but not at 
the time of the alleged accident. 

The Deputy Commissioner: Will you admit that the 
claimant sustained an injury at this time? 

Mr. Pledger: Yes, sir. 

The Deputy Commissioner: Will you admit that the 
wages of the employee on the date of the alleged injury, 
were $23 a week, working six days a week ? 

Mr. Pledger: Yes, sir. 

The Deputy Commissioner: It will be admitted? 

Mr. Pledger: Yes, sir. 

The Deputy Commissioner: Will it be admitted by 
27 you that due notice of the injury was given to the 
employer, due notice of the alleged injury ? 

Mr. Pledger: Yes, sir. 

The Deputy Commissioner: The report shows the thirty- 
first, Mr. Pledger. 

Mr. Pledger: Yes, sir. 

The Deputv Commissioner: What is your denial, Mr. 
Pledger ? 

Mr. Pledger: My denial is that the deceased sustained 
the injury under Section 2, paragraph 2, of the Act and 
there was a master and servant relationship between the 
employer and the claimant at the- 

The Deputy Commissioner (interposing): That there 
was? 

Mr. Pledger: There was not. 

The Deputy Commissioner: You said that there was. 

Mr. Pledger: No, there was not. 

The Deputy Commissioner: Then, you deny the injury 
grows out of and occurred in the course of his employment? 
That, in substance, covers it, does it not? 
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Mr. Pledger: Yes, sir. I also deny the dependency of 
the claimant’s mother. 

The Deputy Commissioner: Then, the two thirigs to be 
proven are: whether the mother was dependent op. the de¬ 
ceased at the time of his death, and that the injury which 
the deceased employee, Edward Clark, received was an in¬ 
jury which arose out of and occurred in the course of his 
employment. 

Confine your examination to those things, pleade. 

Mr. Pledger, will you admit the funeral services ren¬ 
dered bv W. Ernest Jarvis Companv exceeded &200? It 
is $287.75. j 

Mr. Pledger: I would prefer to have that item proved. 

The Deputy Commissioner: I will submit as part of the 
record a copy of the funeral bill, subscribed and 
28 sworn before a notary public, by the W. Ernest 
Jarvis Companv, in the sum of $287.75. 

i 

(The document in question is attached to and forms a 
part of the original transcript of the record in this case.) 

j 

Mr. Nesbit: May we see that please? 

The Deputy Commissioner: Certainly. 

(The document in question was then examined by Mr. 
Nesbit and Mr. Pledger.) I 

The Deputy Commissioner: I also wish to introduce as 
part of the record copy of the claim for compensation filed 
by Mrs. Mary E. Clark, on the 19th day of June, T930. 

(The document in question is attached to and forms a 
part of the original transcript of the record in this case.) 

Mr. Nesbit: We will admit that the funeral expenses ex¬ 
ceeded $200. | 

The Deputy Commissioner: Very well. You inav pro¬ 
ceed with vour witnesses. j 

Thereupon Mary E. Clark, the claimant herein, was 
called as a witness for and in her own behalf and, having 
been previously duly sworn as above indicated; was ex¬ 
amined and testified as follows: 
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Direct examination. 

By the Deputy Commissioner: 

Q. Your name is? A. Mary E. Clark. 

Q. You are the claimant? A. Yes, sir. 

Q. The mother of Edward Clark, deceased? A. Yes, 
sir. 

The Deputy Commissioner: All right. The question to 
prove is if she was a dependent on the claimant and, 
29 remember that the law provides: “And for the sup¬ 
port of each parent and grandparent of the deceased 
if dependent upon him at the time of the injury.’’ It must 
be proven that the claimant was substantially dependent 
upon him. The degree is not essential but “substantial de¬ 
pendency” must be proved. 

By Mr. Mendelson: 

V 

Q. Did William Edward Clark, your son, live with you? 
A. Yes. 

Mr. Pledger: At the outset of this hearing, we wish to 
object to leading questions. Let the witness tell the story. 

The Deputy Commissioner: Confine yourself, as far as 
possible; do not lead the witness unduly. 

The Witness: Yes, he did. 

Mr. Mendelson: Considering the type of the witness, 
your Honor- 

The Deputy Commissioner (interposing): Yes, I under¬ 
stand. 


By Mr. Mendelson: 

Q. At the time of his death—did he live with you until 
his death ? A. He lived with me all the time; he lived with 
me all his life. 

Q. You always lived together? A. Always lived together, 
yes. 

Q. Now, were you dependent- 

Mr. Pledger (interposing): I object. 

The Deputy Commissioner: I do not see that that is lead¬ 
ing. Was she dependent? He will have to prove the de¬ 
pendency, of course; that is her conclusion but it does not 
need to be conclusive at all. 



R. J. H0AGE, DEPUTY COMMR., ETC., ET AL. | 25 

By Mr. Mendelson: 

j 

Q. Were you dependent on your son for your sup- 

30 port? A. I depended on him for my support; very 
little I have been able to do for about three years. 

I have a part time job. 

Q. The Deputy Commissioner: Of course, that must be 
proven by facts. Her answer is not sufficient. 

i 

! 

Bv Mr. Mendelson: 

* i 

| 

Q. What was his salary, that he gave to you? Aj, He al¬ 
ways gave me not less than $15 a week. 

Q. Up until the time of his death? A. Yes, the same he 
gave me on Saturdav. 

Q. Did you work then? A. Yes, I worked part of the 
time. | 

Q. What is the amount of your salary? A. My salary, 
I guess, is $10 a week. 

Q. What is the nature of your work? A. My work? 

Q. Yes. A. I prepare vegetables at the Garden Tea 
Shop. 

Q. And what is the state of your health? A. My health 
is very poor. At days, sometimes, I have to lay off. Some 
years ago I suffered from sickness; not every day Ij am off, 
but some davs. At the time I had neuritis. 

V 

Q. How does it affect your work now? A. Why, it affects 
my work—I was carried home Saturday. 

Q. Then, did he give you a regular salary, a regular 
amount each week? A. 'Each week he gave me a!regular 
amount. Of course, when the rent was due, he had to give 
me all his salary at a time, because it was very hard to pay 
that. j 

Q. Did you take care of his burial? A. I could not. I 
had no means. 

i 

31 The Deputy Commissioner: The report indicates 
that the burial expenses have not been paid.! 

Mr. Mendelson: I wanted to know if she took care of the 
performance of the burial. 

Mr. Pledger: I think that is immaterial. 

The Deputy Commissioner: It is admitted in the record 
that the cost exceeds $200. j 

Mr. Mendelson: That is all, then. 

i 
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Cross-examination. 

By Mr. Pledger: 

Q. Mrs. Clarke, how much does it cost you to run your 
house, a month? A. Well, I never tried to figure. I never 
have taken an itemized account. Of course, I buy coal, and 
paying the gas bill and the food, it seemed to take every¬ 
thing that I could get. 

Q. Do you know how much that was? A. Well, I have 
never taken itemized accounts; it has taken everything I 
could get. 

Q. Can you give us an approximate idea? A. With what 
William gave me, and what little of course I had—of course, 
I have a few tenants to help to take care of the house but 
they dropped on me all the winter. 

Q. You had some tenants? A. Yes, tenants in the house. 

Q. At the time of his death? A. Yes, at the time of his 
death. 

Q. You had a few at that time? A. Yes. 

Q. How many tenants did you have? A. Why, I had 
seven people. 

32 Q. Seven tenants? A. No, I had seven people. 

Q. Now, do you own the house? A. Oh, no. 

Q. You rent the house? A. Yes. 

Q. How much rent do you pay? A. I paid $70. 

Q. You paid $70 a month? A. There was two of us had 
the house together: One party moved out and left me there. 

Q. When did they move out? A. Some time before my 
son’s death. 

Q. What did you do, each pay half the rent? A. Yes, we 
paid half. 

Q. You each paid $35? A. Yes, and this party paid $35. 

Q. How much did those tenants pay? A. Those tenants— 
I guess I got about, I don’t know, I did not have seven 
rooms, I had seven tenants; one had a child. 

Q. How much were you paid? A. Two paid $15 apiece. 

Q. That was a month? A. Yes. 

By the Deputy Commissioner: 

Q. You say two paid $15 apiece? A. And two paid $10. 

Q. And two paid $10 ? A. Yes. 

Q. What did the other three pay? A. I counted 

33 the tenants, I counted the people in the room—I had 
a man and wife in two rooms. 
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Q. They paid what? A. The man and wife paid $15 and 
the one in the next room paid $15. 

Q. And then? A. Then the lady and the two children— 
the children did not pay anything. That is when I had two 
married couple and each paid $15. And there was a widow. 

i 

By Mr. Pledger: j 

Q. You received $30 from each couple? A. Yesi 

Q. And you had the widow, there. That is, $30 from each 
couple- 

i 

The Deputy Commissioner (interposing): No; $30 from 
the two. 

By Mr. Pledger: j 

Q. You had two parties paying $10 each? A. Ofi course, 
with the two children they paid $10, and one boy he! left. 

Q. How much did he pay ? A. He was supposed to pay 
$10; he left owing me. 

Q. Your arrangements with him were for $10 a month? 
A. Yes, $10 a month. 

Q. In other w’ords, you got $50 a month? A. I was sup¬ 
posed to get it, but people were out of work all the! winter, 
everybody was out of work. 

Q. They owed you that money? A. They owed it to me. 

Q. Well? A. Will would give me- 

Q. (Interposing.) Who -was Will? 

i 

34 A. That was my son. He gave me mopey that 

would help to bring up the rent. 

Q. You had about how much money a month from your 
tenants, $50? A. I was supposed to get that, yes. j 

Q. Now, where did your son live in the house? ! A. He 
had a room on the first floor. 

Q. He had one room? A. Yes. 

Q. Now, did your son eat at home? A. Yes, he ate at 
home. 

Q. You gave him his meals? A. Yes. 

i 

By the Deputy Commissioner: 

Q. All of them? A. Yes. 

i 

i 

i 

i 
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By Mr. Pledger: 

Q. How about those other tenants'? Did they eat at your 
house? A. They boarded themselves. They ate them¬ 
selves. 


By the Deputy Commissioner: 

Q. Did the son get all of his meals there? A. All of his 
meals, yes. 

Q. Three meals a day? A. Yes. 

By Mr. Pledger: 

Q. And did your tenants, did you furnish the tenants 
with their meals? A. No, I did not furnish them; they fur¬ 
nished their own meals. 

35 By the Deputy Commissioner: 

Q. Did you do your son’s washing? A. I did his wash¬ 
ing. 


By Mr. Pledger: 

Q. How old is vour son ? A. He was 42. 

Q. 42? A. Yes. 

Mr. Pledger: That is all, Mr. Hoage. 

Redirect examination. 

By Mr. Mendelson: 

Q. What was the average rental that was due there? 
You said $50. Did they live there right along? How long 
did they live there? A. Those tenants? 

Mr. Pledger: At the time of his death is what you mean ? 

The Deputy Commissioner: Yes, you must confine your¬ 
self to that. At the time of the death? 

Mr. Mendelson: And that is what she testified to. 

The Deputy Commissioner: Just prior to the date of the 
death, this boy that she speaks of was not there and had not 
contributed for some time. He left owing her, I understand. 

Mr. Pledger: Yes. Now, may I ask a question? 

The Deputy Commisisoner: Yes. 
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By Mr. Pledger: 

Q. Were they living there at the time? A. Yes, they 
were living there. 

Q. And this boy left owing you ? 

Mr. Mendelson (interposing): But that was afier the 
boy’s death, that he left. 

The Witness: Yes, they moved out owing me. 

i 

36 Bv Mr. Mendelson: 

Q. At the time of your son’s death, did the other tenants 
owe you for the rent? A. Yes. 

Mr. Pledger: I object to that on the ground that it is 
immaterial, Mr. Hoage, what they owed her; that wqs their 
charge. 

By Mr. Mendelson: 

Q. You stated $50 was the average rental that cime in. 
Was that due to vou and the other tenants who coiiducted 

9 / 

the house with you? A. No, that was due me; after they 
moved, this tenant moved out and left me and onlv two or 
three people there. She took some of the people with her. 

Q. Did not she split the rent with you, that is wliat you 
got out of the tenants ? 

Mr. Pledger: He is leading his witness. She has testified 
to that. 

The Deputy Commissioner: I do not quite like your lead¬ 
ing the witness so much. Give her a chance to answer the 
question without leading her so much. 

The Witness: Of course, this lady already moved put and 
we were paying $70 for the house; at first, that -viras $35 
each, and of course she was supposed to pay part of the 
rent and coal, but this party left, moved out and left me and 
two of those tenants left with her. 

i 

i 

By Mr. Mendelson: j 

Q. They left? A. Yes, and we tried to get along and 
did the best we could. 

Q. Did you ever collect the money due you? 

The Deputy Commissioner: I think that is j imma¬ 
terial. 

37 The Witness: I tried to collect it. 
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By the Deputy Commissioner: 

Q. Mrs. Clark, you stated that sometimes your hoy save 
you all of his payroll? A. Yes, that is when the rent was 
due and the people would not pay me. 

Q. You mean it was an advance to you so that you could 
pay your rent? Did you give it back to him? A. No, I 
never gave it back to him. I did not have it to give back to 
him. 

Q. When did he give you any money of that kind? A. 
He ahvavs gave me at the time of mv rent; I would tell him 
that the people did not pay and he would give me the 
monev Saturdav evening. 

Q. Do you know of any particular time he gave you that 
monev? A. He did not give me all of it everv Saturdav, 
but after the first of the month, v r henever the people did 
not have the monev, I would tell him and he would give me 
what he had and sometimes that would not bring it up and 
he would give it to me the next week. 

Q. How much v 7 ould he give to you at these times? A. 
He gave me his $23. 

Q. His $23 check? A. He always gave me his money, 
not a check. 

Q. Was anyone there when he gave you the money? A. 
Well, he would give it to me, not before anvbodv. 

Q. There were no witnesses, of course, excepting your¬ 
self? A. Sometimes he would give it to the woman who 
moved out: he would leave it with her if he was going out 
and I was not in. 

38 Q. For the rent, you mean? A. Yes. 

Q. Who was she, this woman? A. Miss Jackson, 
the one who moved awav. 

m/ 

Q. She lived in your place? A. We had the house to¬ 
gether, and we lived there together. 

Q. Do you remember any particular occasions when he 
gave money to her for the rent? A. I cannot say just what 
the dates are. 

Q. You said it was about $23, his week’s check? A. Yes. 
$23. 

Q. How often did he give her that money? How many 
times during the year? A. I cannot say how many times 
during the year; he most always, the last two weeks, the 
first and a little after the first, he would have to give it to 
me. 


I 
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Q. Did lie give you an additional $23, approximately, 
each month to help pay the rent! A. Yes. 

Q. I thought you testified that he only gave it to you 
when they did not pay you? A. That was when they did 
not have it and they did not have it in this weather; that 
was the trouble; people was always out of work, all the 
winter, ever since the other people moved out and he|had to 
pay up the rent. 

Q. Ever since the other woman moved out? A. Yes. 

Q. With the other people? A. Yes. 

Q. Had they moved out before he was taken sick? A. 
Yes. 

39 Q. When they moved out? A. I think she |moved 
out, she moved out in February, I think. 

Q. In February? A. Yes. 

Q. Which one moved out, the one paying you $lp? A. 
The one that had half of the house. 

Q. The one that had half of your house? A. Yes, she 
moved out and left me. 

Q. In the first part of February? A. Yes. 

Q. Is that Miss Jackson? A. Yes. 

Q. Then, in February she was not there? A. No, she 
was not there in February, and she moved out and left me 
two tenants. 

Q. Now, then, on March 31st, who was in yourj house 
when the boy was hurt? A. On March 31st? 

Q. Yes. A. Mr. and Mrs. Smith. 

Q. Mr. and Mrs. Smith? A. Yes. 

Q. Who else? A. And Mr. and Mrs.- 

Q. (Interposing.) How much did Mr. and Mrs.! Smith 
give you? A. They moved out. They have not give me 
anything, see? Then, Mr. and Mrs. Lewis, but they were 
there when he died. 

40 By Mr. Nesbit: j 

i 

Q. How much did they give you? 

i 

By the Deputy Commissioner: 

Q. You say they were there when he was hurt? A. They 
were there when he was hurt. 

Q. How much was it they were giving you a month? A. 
They gave me $15. 
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Q. And Mr. and Mrs. Lewis, were they living there when 
he was hurt? A. Yes, and Mrs. Newman and her two chil¬ 
dren. 

Q. And-. A. (Interposing.) That was who, Mrs. 

Newman and her two children. 

Q. And she was giving you $10? A. Yes. 

Q. And then the boy was there. What is his name '! A. 
Skyes. 

Q. Mr. Skyes? A. Mr. Skyes. 

Q. He was giving you $10 a month? A. Yes. 

Q. At the time your boy was hurt, is that what you were 
getting? A. That was what I was getting when he was 
hurt—supposed to be getting. 

Q. How long had Mrs. Jackson been away from your 
place before the boy was injured? A. She moved away in 
February. 

Q. Was that the first part of February? A. Yes. She 
went away in February. 

Q. About the first of March, did the boy give you 
41 any monev there for rent, do vou know? A. Yes, 
he paid the rent right along. 

Q. He paid his rent? A. He gave me the money to pay 
the full rent. The rent was $70. 

Q. He gave you the money to pay the $70? A. He gave 
me the money to make up the $70. 

Q. How much did he give you? A. He gave me $23. 

Q. He gave you $23 on the first of February—or the 
first of March, I mean? A. Yes, that is all March. 

Q. And in addition to that, did he pay you his regular 
weekly sum? A. $15. 

Q. $15 a week, that is correct? A. Yes, that is right. 

The Deputy Commissioner: Do you want to ask any 
further questions, Mr. Pledger? 

By Mr. Pledger: 

Q. When did you start working for the Garden Tea 
Shop? A. I have been working for the Garden Tea Shop 
about, I suppose, just two or three days a week, for six 
months; then I have been working regular for six months. 

By Mr. Nesbit: 

Q. Since when? 
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The Deputy Commissioner: She has been working regu¬ 
larly now” six months. 

The witness: Yes. 

i 

i 

i 

I 

By the Deputy Commissioner: 

Q. What is your regular wage ? A. $10.; 

42 Q. $10 a week? A. Yes. j 

Q. Then you were getting $10 a week at jthe time 
the boy was injured? A. Yes. 

The Deputy Commissioner: Are there any further ques¬ 
tions of this witness? 

(There were none and the witness was thereupon ex¬ 
cused from the witness stand.) 

Thereupon Dr. John M. Baber was called as a; witness 
for and on behalf of the claimant and, having been there¬ 
upon duly sworn by the Deputy Commissioner, jwas ex¬ 
amined and testified as follows: 

Direct examination. 

By the Deputy Commissioner: 

j 

Q. Please give us your full name and address, j Doctor? 
A. John M. Baber, 1819 G Street, Northwest, Washington, 
D. C. 

Q. You are a registered physician in the District of 
Columbia, are you, Doctor? A. Yes, sir. *j 

Q. What school did you graduate from and jin what 
year? A. George Washington, 1929. 

The Deputy Commissioner: You may ask the Doctor any 
further questions you wish. 

By Mr. Mendelson: 

Q. Did you have the care, Doctor, of Williaha Clark 
while he was at Emergency Hospital? A. Part of the 
time. 

Q. Do you recall when he entered the Hospital? 

43 A. Well, my recollection is around March 31st. You 

can get that information, I am sure, from the blank. 

3—5434a ! 
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The Deputy Commissioner: What is it you are trying 
to prove? 

The Witness: They have the date he got in the Hospital. 

Mr. Mendelson: Dr. Baber took care of the case from 
the time it came in until the patient died. 

The Deputy Commissioner: Mr. Pledger, you are not 
denying the patient died as a result of this injury? 

Mr. Pledger: I would rather that that be proven. 

By Mr. Mendelson: 

Q. Do you recognize that form (handing to the witness 
a written document on the form D. C. C. A.-364). A. 
(After examining the document.) Yes, I do recognize that. 

Q. Will that refresh your recollection? 

The Deputy Commissioner: What is the form you 
handed him? 

Mr. Mendelson: That is one of the forms of the District 
of Columbia Workmen’s Compensation Commission. 

The Deputy Commissioner: It is Form D. C. C. A.-364, 
entitled: “Proof of Death.” 

By the Deputy Commissioner: 

Q. Is that your signature on that form (exhibiting the 
form to the witness) ? A. (After examining the docu¬ 
ment.) Yes, that is my signature. 

The Deputy Commissioner: Do you want to see it, Mr. 
Nesbit? 

Mr. Nesbit: Yes. 

(The document was then examined by Mr. Nesbit.) 

Mr. Nesbit: I have no objection to that. 

By Mr. Mendelson: 

Q. After referring to that form, do you now recall 
44 when he was admitted to the Hospital? 

Mr. Pledger: If your Honor please, the only question is 
the cause of his death. I think that certificate covers it. 

Mr. Mendelson: I did not understand that. 
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Mr. Pledger: I said that I think the only question here 
for the Doctor to discuss is the cause of death. IThat is 
covered, I think, in the certificate. 

The Deputy Commissioner: That is all right; | he can 
ask the question about it. 


By Mr. Mendelson: 


Q. As to the nature of the injury, will you tell his 
Honor? A. Yes, the patient was suffering a coknpound 
fracture of the left femur, the left tibia and fibula, inter¬ 
nal injuries, multiple skin abrasions, and possibly some 
head injury. He had some skin around his head:broken. 

Q. Would you say those injuries were due to the acci¬ 
dent? A. Yes. He came in with a history of an automo¬ 
bile accident on the date of admission to the Hospital. 

Q. What was his conversation with you? A. What? 

Q. What was his conversation with you as to tike case! 
A. He stated at the time that he was putting gasoline in 
an automobile when another car came around th$ corner 
and hit him and he was struck by the other car. 

Q. When did the patient die? A. I guess it is jhere on 
this form; April 12th—I presume that is right; I probably 
got this from the Hospital record. 

Q. Did he die from the injuries that you treated him for? 
A. He died from the injuries received at that time. 

Q. Was there any other disease- 


The Deputy Commissioner (interposing): Ask 
45 him. Do not tell him. Ask him whether thdre were 
any other indications of disease apparent: during 
that time. 

The Witness: There were no other indications of dis¬ 
ease sufficient to cause his death, no. 

Mr. Mendelson: That is all. 


By the Deputy Commissioner: 

Q. What was the immediate cause of death, Dodtor, did 
you diagnose? A. Well, of course, he went into shock. 
You might say post-operative shock, and internal injuries; 
I do not know if there was an internal hemorrhage or not, 
but I know his last picture was one of shock. 

Q. And your diagnosis, then, is that he died of the shock? 

i 
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A. Yes, the injuries lead up to the whole course of his 
treatment, the picture was one of the patient in acute 
shock; he went right out. 

The Deputy Commissioner: Are there anv further ques¬ 
tions? 

Mr. Pledger: None from me. 

Mr. Mendelson: No, your Honor. 

(The witness thereupon was excused from the witness 
stand and retired from the hearing room.) 

Thereupon Paul Murphy was called as a witness for and 
on behalf of the claimant and, having been heretofore duly 
sworn, as above noted, assumed the stand for examina¬ 
tion. 

Mr. Pledger: For the purpose of conserving time, your 
Honor, I believe Mr. Mendelson has called on Mr. Murphy 
to prove the accident? 

Mr. Mendelson: To give the details of the accident. 

Mr. Pledger: We will admit the accident. 

46 Mr. Mendelson: Do you admit- 

The Deputy Commissioner (interposing): You 
must prove it arose out of and occurred in the course of 
his employment. 

Mr. Nesbit: And in the manner described. 

Mr. Mendelson: There are a number of other details of 
the accident that are important in this case. 

The Deputy Commissioner: They have admitted the 
accident so you don’t need to spend time on the accident, 
of course. 

Thereupon the witness was examined and testified as 
follows: 

Direct examination. 

By the Deputy Commissioner: 

Q. State your full name, please. A. Paul J. Murphy. 

Q. Where do you live? A. 2019 I Street. 

The Deputy Commissioner: Go ahead, Mr. Mendelson. 
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By Mr. Mendelson: 

Q. Your profession? A. Lawyer. 

Q. On March 30tli, you were a witness to an accident? 

The Deputy Commissioner: Just a minute. Caitnot you 
get around that some other way? 

Mr. Mendelson: I wanted to get to the point. 

The Deputy Commissioner: But don’t try to lead the 
witness too far. 

By Mr. Mendelson: 

Q. On March 30th, 1930, were you a witness to an acci¬ 
dent? A. Yes, sir. 

Q. Will you tell us the nature of the accident?, A. Do 
you want me to go into detail or make it as brief as 
possible? 

47 The Deputy Commissioner: Make it as brief as 
possible and then we will get the details later if neces¬ 
sary. 


By Mr. Mendelson: 

Q. Yes. Will you tell us the nature of the accident? 
A. This particular evening, my wife and my brother and 
a girl friend decided to take a ride; it was customary for 
us to take this route and between probably 9 and 9:30, after 
rounding a bend, before coming to a filling statioii we no¬ 
ticed a car parked in a road- 

By the Deputy Commissioner: 

Q. Whereabouts was this? Where was this? What city 
was it? A. In Virginia, on that Experimental Ground 
Boad, I imagine; I am not exactly familiar with the sur¬ 
roundings. | 

Q. What town was it near? A. I do not know that either. 
It was—I could probably direct you to it. 

Q. Was it in Arlington County or where was it? A. It 
was possibly in Arlington County. 

Q. I see. Proceed. A. After winding the ben$ I no¬ 
ticed this car parked on the side of the road and, as I under¬ 
stand it, it was the car of the decedent in the case; he was 
possibly in the act of filling his carburetor with gasoline. 

! 

i 

i 

i 
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I say that by reason of the fact that we found a pint of gaso¬ 
line in a bottle beside the car. From my personal observa¬ 
tion, I noticed the decedent had his head in the motor; his 
car faced off to the side of the road, with the nose of it, 
possibly, on the pavement. He was, undoubtedly, in the 
act of screwing off a bolt or something of that sort on the 
carburetor; I judge he was trying to take advantage of the 
light from the cars 1 coming the other way with which to see 
that. I was going south in- 

48 Mr. Pledger (interposing): You were coming from 

behind? 

A. I was meeting him. 

Q. Yes. A. I was coming around this way (indicating). 
I am not even familiar with the directions over there. An¬ 
other car was coming around from this bend, nearly here 
(indicating) and, after getting here (indicating) I noticed 
the fellow working in his car. 

Mr. Pledger: That won’t go in the record. That won’t 
mean anything in the record. 

The Deputy Commissioner: It is immaterial anyway. 
What we want to know is that it was his car. It is not ma¬ 
terial what he was doing, particularly. 

Mr. Pledger: You say this won’t go in the record? I 
say that “here” and “over there” won’t mean anything 
in the record. 

The Witness: You want me to say “North” and 
“South”? 

Mr. Pledger: I think it is all immaterial. 

The Deputy Commissioner: Yes, it is all immaterial. 

By the Deputy Commissioner: 

Q. Do you know what he was doing? A. It is merely an 
opinion. 

By Mr. Pledger: 

Q. Could you see him? A. Yes, clearly. 

Q. Did you see him—-you did see him clearly, you say? 
A. Yes. 

By the Deputy Commissioner: 

Q. Did you see him when he was struck? A. Oh, yes, I 
saw everything. 
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Q. You saw the car that struck him? A. Yes. I 

Q. Was that facing him then? A. That \yas com- 

49 ing facing him, and the reason I paid particular at¬ 
tention to it, I said to my wife: ‘ 4 There is a fellow 

working in that car and it looks like that fellow is running 
into him”, and the Ford came along here at 15 or 20 miles 
an hour, and there was no place to turn out, and he came 
up and smashed into the fellow; he seemed as thpugh he 
realized he was about to be struck, and he took Ijiis head 
out of the hood and made a desperate effort to get in his 
car; he got his head in apparently and when he went to look 
up on the running board, why, the other car crashed in. 

Q. That was a passenger car that struck him? ! A. No, 
a Ford roadster. The driver of the roadster appeared to 
be dazed from the shock. It seemed as though the the 
truck’s steering whe£l struck him. I stopped and w£nt over 
and we pulled the car down off the fellow and my! brother 
happened to be a doctor and he said: “That fellow is ap¬ 
parently hurt fatally” and about that time the bhs came 
along and we loaded him into it. 

Q. What kind of a car was he working on? A. }[ should 
say it was an old touring car—no, it was not an old touring 
car, it was an old sedan; I remember it was a sedafi. 

Q. You do not know the make of the car? A. No. 

| 

The Deputy Commissioner: You are trying to prove by 
this man that he was hurt? 

Mr. Pledger: We admit that. 

I 

By Mr. Mendelson: 

Q. What did you see this man doing before he was in¬ 
jured? 

| 

i 

Mr. Pledger: He testified to that. 

The Witness: It all happened so fast that I merely no¬ 
ticed that this man was working on his car| he had 

50 the hood up; his head was in the hood; I cbuld not 
see his hand; of course I could not see that. The 

man was standing there fooling with something upder the 
hood of his car. I took it that he was trying to put gasoline 
into his vacuum. 
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By Mr. Mendelson: 

Q. Did you make an examination of the ear after the ac¬ 
cident? A. Not in detail, just a casual glance. 

Q. What did you see ? A. I noticed the running board was 
broke and the fender was bent. 

Q. Did you see anything with reference to the motor? 
A. Yes, I saw the gasoline in a pint bottle; I took that up 
and smelled it; it did not look as though it had been used; 
I did not look at his vacuum or his carburetor; each showed 
some evidence of him working on it though. 

Q. What led you to believe that he was working on it? 
A. His hands were greasy and dirty and his hat was off. 

Q. I mean as to the condition of the motor? What led 
you to believe that from that? A. The hood was up. 

Q. What else? A. I should say that was all I noticed, 
particularly; I did not pay any particular attention to it, of 
course. 

Q. Did you see a rope on the machine? 

Mr. Pledger: Please do not lead him. 

By Mr. Mendelson: 

Q. What else did you see on the car? A. No, I did not 
see the rope. I did not notice a rope. All my attention was 
concentrated on the man. 

The Deputy Commissioner: I think that is all 
51 that is necessary. You have shown he was working 

on the car. 

< 

By Mr. Mendelson: 

Q. Did you have any conversation with anyone who 
claimed the car ? A. Who claimed the car that he was 
working on? 

Q. Yes? A. No, I did not. 

Mr. Mendelson: That is all. 

(The witness was thereupon excused and retired from 
the hearing room and as he did so was admonished as 
follows:) 

The Deputy Commissioner: Do not speak to anyone out 
there about the case. 
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Thereupon William A. Schwartz was called as a witness 
for and on behalf of the claimant and, having been previ¬ 
ously duly sworn as above indicated, vras examined and 
testified as follows: 

i 

Direct examination. 

i 

i 

By the Deputy Commissioner: 

Q. Your full name and address? A. William A. Scjhwartz, 
605 I Street, Northwest. j 

The Deputy Commissioner: All right, Mr. Menddlson. 

i 

By Mr. Mendelson: 

Q. You are employed by N. Auth Provision Company? 
A. Yes, sir. 

Q. In what capacity? A. Mechanic. 

Q. Do you know or did you know William Edward Clark? 
A. Yes, sir, he worked there with me. 

Q. In what capacity was he working there? A. He was 

a washer and general helper. 

52 Q. General helper? A. Yes, sir. 

Q. What did his duties include? A. Wdll, any¬ 
thing we needed him for, washing mostly. 

Q. Did you have occasion to be with William Clark on 
Sunda} 7, March 30th? A. Yes, I w r as with him in tfhe eve- 
ning, the latter part of the afternoon. 

Q. Will you tell us under what conditions you w$re with 
him? 

The Deputy Commissioner: Does this man have ojr did he 
have supervision over Clark’s work? 

Mr. Pledger: No, sir, he did not. 

The Deputy Commissioner: I want him to answer that 
question. 

i 

i 

I 

By the Deputy Commissioner: 

Q. Did you have supervision over Clark’s work? A. No. 

I 

By Mr. Mendelson: 

Q. Did you ever give orders to William Clark? j A. Oh 
yes, I have in the morning. 

Q. Did you see that those orders were fulfilled? A. 
Yes. j 

i 

i 

i 

i 

i 

I 
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The Deputy Commissioner: I did not get what his work 
is. What is his work with the company? 

Mr. Mendelson: Mechanic. 

The Witness: Mechanic. 

By the Deputy Commissioner: 

Q. Working in the garage or some place? A. The garage. 

Q. What kind of cars do you repair? What cars? 
53 A. General repairing, trucks and private cars. 

Bv Mr. Mendelson: 

Q. Do you have general supervision over repairing of 
the cars of this company? A. No, sir. 

Q. You are just a mechanic working there? A. Just a 
mechanic working there, yes. 

Q. Did you or not have any direction over any of the 
employees there? A. Well, the helpers, if we need any 
help, we can call on them. 

The Deputy Commissioner: I do not believe it is clear 
in the record what hours the man worked on Sundav, the 
hours of work. 

Mr. Nesbit: That probably will be testified to later on; 
there probably will be testimony to show that from some 
one who knows. 

The Deputy Commissioner: All right. 

By Mr. Mendelson: 

Q. On what occasion did you meet him? 

Mr. Pledger: When? 

Mr. Mendelson: The hour he testified on March 30th, 
Mr. Pledger. 

Mr. Pledger: All right. 

By Mr. Mendelson: 

Q. On what occasion did you meet him? A. What do 
you mean ? 

Q. You stated before that you had occasion to meet him 
on March 30th; I mean William Clark. Under what cir¬ 
cumstances did you meet him? A. Why, I went down to 
the shop and he was on duty that day, working. 
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54 Q. Why did you go there? A. To get him to pull 

my car in from Virginia. 

The Deputy Commissioner: What was the answejr? 

The Reporter (reading): 44 To get him to pull my car in 
from Virginia.” 

By the Deputy Commissioner: 

Q. Oh, your car? A. Yes. 

! 

I 

By Mr. Mendelson: 

Q. Why did you go to William Clark to help you!pull the 
car in from Virginia? A. Well, I had to have some one to 
help me and he happened to be on duty that date. 

Q. Did you speak to anyone of the N. Auth Provision 
Company before you went to William Clark relative to 
this? 

Mr. Pledger: I object to him leading the witness, Mr. 
Hoage. 

Mr. Mendelson: It is your witness. 

Mr. Pledger: But you called him. 

The Deputy Commissioner: There is no use leading the 
witness. Put the questions to him but you do not! need to 
tell him what to say. 

i 

By Mr. Mendelson: 

Q. All right, will you answer? A. What was that ques¬ 
tion? 

! 

The Reporter (reading): “Did you speak to anyone of 
the N. Auth Provision Company before you went! to Wil¬ 
liam Clark relative to this?” 

Mr. Pledger: I think that question is leading, Mri Hoage. 

The Deputy Commissioner: No, I do not think so. If he 
got authority to speak to him I do not think it is leading. 

The Witness: I got in touch with the manager. 

i 

i 

55 By the Deputy Commissioner: j 

Q. Who was the manager? A. Mr. Stalfart. 

Q. What did you go to him for? A. To get permission 
to use the service car. 

Q. Yes. | 

I 

I 

i 

* i 
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By Mr. Mendelson: 

Q. What was the nature of the conversation with the 
manager, with Mr. Stalfart? 

Mr. Nesbit: He has not said it was a conversation. Ask 
him if he had a conversation. 

By Mr. Mendelson: 

Q. Did you say you had a conversation with him? A. 
No, I said: “I got in touch with him.” 

Q. You got in touch with him? A. Yes. 

Q. Did you have a conversation with him? A. No, I did 
not talk to him. 

Q. What did you do? A. I left a note there because I 
knew he would be there some time during the day. I left a 
note for him asking permission to use the service car. 

Q. Did he get in touch with you then, after this accident ? 

A. Yes. 

Q. Did you have a conversation with him then? A. No, 
not that day. 

Q. Did you have any communication at all with Mr. Stal- 
fart? A. Yes, he left a note there. When I got there I 
had a note there from him. I left a note, you know, for 
him and when I got there there was a note from him, he 
left the note for me. 

Q. What note did you leave for him? A. Asking 
56 permission to use the service car. 

Q. WTiat note did he leave for you? A. He just 
o.k. ’d, with his name on it. 

Q. And what did you do then with reference to William 
Clark? A. I got him to go on out and told him- 

Q. (Interposing.) What time was it then? A. Around 
5 o’clock, I imagine. 

By the Deputy Commissioner: 

Q. 5 o’clock in the afternoon? A. Yes. 

By Mr. Mendelson: 

Q. What w r as William Clark doing then? A. Well, I 
don’t know, but he had his working clothes on yet. I did 
not take particular notice what he was doing. 
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Q. Did you notice what he had been doing? Wds there 
any work there? A. Well, he was there mostly for a 
watchman, because there was no one else there. 

Q. Did you see him—what did he do when you saw him, 
when you came there? A. Well, when I first camfe there, 
he was inside, in the garage, inside there. I did not take 
notice of any special thing he was doing. 

Q. Was anyone else in the garage with him? A. No, 
not at the time. 

Q. No one else? A. No one else at the time. 

Q. What hours was he supposed to be on duty? 


Mr. Nesbit: If this -witness knows. He says he does not 
have charge. I think he should know before he answers. 
The Deputy Commissioner: Yes. 


57 By Mr. Mendelson: 

Q. Do you know of the hours of employment bf Wil¬ 
liam Clark? A. Well, I could not say exactly what his 
hours were. He did a lot of overtime but I cojild not 
say—on Sundays, his usual hours are until the watchman 
comes. 

Mr. Pledger: “Until the watchman comes”? 

The Witness: Yes. 

By Mr. Mendelson: 

Q. How long have you been working with Clark 
garage ? A. About a year. 

Q. Did you see him leave work daily? A. No, I ] 

I work early shifts; he works later. 

Mr. Pledger: I think that is immaterial. 

By Mr. Mendelson: 

Q. Did you see him leave on Sundays? A. No, 
not seen him leave. 

Q. Do you know what hours he was supposed tb work 
on Sunday? A. Well, that is according to when thd watch¬ 
man came. 

By the Deputy Commissioner: 

______ i 

Q. What? A. I say that is according to when the| watch¬ 
man came. 


at this 


never— 


I have 


i 
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Q. When do the hours ‘‘break", the shifts “break”? A. 
He usually comes between 5 and 6 o’clock. 

Q. And what hour was this—about 5 o’clock you testi¬ 
fied you went there? A. Yes. 

By Mr. Mendelson: 

Q. Did you testify to this question: You spoke to 

58 him at 5 o’clock you say? A. Yes, about then. 

Q. Had the watchman arrived then? A. He came 
about that time, yes. 

Q. Was he there then? A. At 5 o’clock? Yes. He had 
just come. 

Q. Did you testify there was no man there? A. There 
was not until- 

Mr. Pledger (interposing): I object to him contradicting 
his own witness. 

By the Deputy Commissioner: 

Q. W’hat is your explanation? A. There was no one 
there at all about 5 o ’clock when he came. 

Q. Is that what you meant when you said there was 
nobody there? A. Yes. 

By Mr. Mendelson: 

Q. What did you ask William Clark to do? A. I asked 
him to come along to drive one of the cars, help me tow 
it in. 

By the Deputy Commissioner: 

Q. Was it your private car that you got stuck with? 
A. Yes. 

Q. What were you doing in Virginia? A. I was out 
there Sunday morning. 

Q. Just out with your family? A. No, I was alone. 

Q. Not on any business for the company at all? A. No, 
not at that time. 

Q. Then, did not you testify a few minutes ago that 

59 Clark would be off duty as soon as the night watch¬ 
man came on? A. Yes. 


Mr. Nesbit: Yes. 
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By Mr. Mendelson: 

Q. What conversation did you have with Clark as to 
seeking his assistance? A. Well, he was on that Sunday, 
working there; he had his clothes on, so I asked him; if 
there had been anyone there of course, somebody else 
there, I would have asked him too. 

Q. You say if there had been anyone else there—you 
mean by that any employee? A. Yes. 

Q. And what conversation did you have with him, with 
Clark? A. I just asked him if he would come along. 

Q. What were your exact words, if you remember? A. 
I do not remember the exact words. I told him I had my 
car broke down in Virginia and had to tow it ini and I 
asked him to come along out there and pull it in. 

Q. What did you say, if you did say anything, with refer¬ 
ence to Mr. Stalf art’s permission? A. I told him I had got 
permission from Mr. Stalfart to use a service car. 

Q. Was it his duty to take care of all cars on Sunday? 

Mr. Pledger: I object to that. j 

By the Deputy Commissioner: 

Q. Answer that—private cars and all? A. Yes; the 
watchman is just seeing should anybody come after the cars 
and help them out. 

Q. If anybody came to the garage? A. Yes. 

Q. Any of the service men? A. Anyone called 
60 out there for their cars; they stored their cars 

there. 

Q. They stored cars there? A. Yes. 

Q. That is correct? A. Yes. 

i 

The Deputy Commissioner: I do not quite get that. Is 
that a car storage place, or what is it? 

The Witness: Yes, it is a storage and repair shop. 

The Deputy Commissioner: Oh, they are in the auto¬ 
mobile business. I thought this was a provision company. 

By Mr. Mendelson: 

i 

_ 1 

Q. Was he employed by anyone else, other than N. Auth 

Provision Company? A. No. 

The Deputy Commissioner: I do not think hej knows. 
He has not charge of the employment. 

i 

i 

i 
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By Mr. Mendelson: 

Q. What were his duties to other cars, cars other than 
the cars of Auth? 

Mr. Nesbit: I think a witness has been summoned here 
that knows more about that. 

By the Deputy Commissioner: 

Q. Do you know anything about it? A. No, I could not 
say as to that. 

By Mr. Mendelson: 

Q. What was his answer to your request for aid? 

The Deputy Commissioner: I think that is immaterial. 

By the Deputy Commissioner: 

Q. Did this man have the right to direct him? A. 

What ? 

61 Q. Did you have any authority over him to tell 

him what to do? A. Well, he was a helper. I could 
ask him for any help that I needed. 

Q. Did you keep your car stored there? A. Well, I did 
not store it there. 

Q. You just kept it there when you worked, did you? 
A. Yes. 

Q. In your contract with the Auth Company, do they 
agree to pick your car up on the road at any time you are 
in trouble? A. No, if I have any trouble I ask whether 
I can get help or not. 

Q. But you have to pay for the service the same as any¬ 
one else would? A. Yes. 

Q. Would they charge you for the use of this service 
ear the same as anyone else? A. Yes, I expect they would. 

By Mr. Mendelson: 

Q. What did they charge you? A. Well, I do not know, 
just according to where he goes. 

By Mr. Nesbit: 

Q. He asked: “What did they charge you?” A. Well, 
they did not bring it in. 

The Deputy Commissioner: They never got the car. 
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By Mr. Nesbit: | 

Q. Did they charge you anything? A. No. 

I 

By Mr. Mendelson: 

Q. There was supposed to be a charge for the u$e of the 

service wagon, wasn’t there? A. Yes; there would 
62 have been a charge. 

Q. Did you say anything to Clark with reference 
to Mr. Stalfart when you asked him to go along wjith you? 

The Deputy Commissioner: I think what he Isaid to 
Clark is immaterial because I think the directions would 
have to come straight from the man in authority. What 
he stated to Clark is immaterial. 

Mr. Mendelson: Yes, but if he gave him the impression 
that he had orders from Mr. Stalfart, that would also be 
material. 

The Deputy Commissioner: Well, you can ask j him the 
question and we can take his answer for what it i|s worth. 

By Mr. Mendelson: | 

Q. You may answer the question. A What is the ques¬ 
tion? 

i 

The Reporter (reading): “Q. Did you say anything to 
Clark with reference to Mr. Stalfart when you asked him 
to go along with you?” A. I told him I had permission 
to get the car. 

q). Anything else? A. No, that is all. 

Q. And then what did you do with Clark? A. Well, we 
drove on out, drove on out there to my car. 

And then what? A. Then we started to tow it back 
into town. 

j 

By the Deputy Commissioner: 

Q. You did tow it back in? A. We started to. We had 
a hook on. 

By Mr. Mendelson: 

Q. Who did the mechanical work, the towing?; A. He 
was driving the tow wagon. 

4—5434a 
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Q. How long did he drive the wagon ? 

63 (At this point it is noted Mr. Nesbit excused him¬ 
self from the hearing and retired from the room.) 

Bv Mr. Mendelson: 

Q. How long had Clark driven your machine, towed your 
car? A. Oh, he had just towed it a little way, a couple of 
hundred feet, I guess, and the rope broke. 

Q. The rope broke? A. Yes. 

Q. And then what happened? A. Well, he did not notice 
it was broke, apparently, and he went on ahead. 

Q. Yes. Tell in your own words what occurred from 
that time on. What did you do? A. Well, that is all. I 
did not see him after that. I should suppose he went back 
to the shop, or I supposed he did, after he noticed that it 
was broke. Why, he was out of sight, over the hill, and 
I supposed he probably went to the shop then and got a 
rope or a chain. 

Mr. Pledger: We really don't want what you supposed. 

By the Deputy Commissioner: 

Q. Did he leave you? A. Yes. 

The Deputy Commissioner: That's enough. 

By Mr. Mendelson: 

Q. What did you do with your car? A. I left it there. 

Q. How long were you out there? A. Well, I waited 
there an hour or so and then I drove in with somebody 
else. 

Q. Did you see the car used by you as a tow wagon? 
A. Did I see it. 

64 Q. Yes? A. I saw it late, later on; it must have 
been between 11 and 12 o'clock that I saw it. 

Q. Where did you see it? A. I saw it parked on the 
road down there. 

Q. What was the condition of the machine? A. Well, I 
saw the running board- 

The Deputy Commissioner (interposing): I think they 
admit the man vras hit there. 

Mr. Pledger: We admit that. 
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Mr. Mendelson: There is one point that I would like to 
clear up. 

The Deputy Commissioner: Well, try and clear:it up as 
quickly as possible. We are not trying this beforb a jury, 
you know. You may proceed. 

i 

By Mr. Mendelson: 

Q. What condition did you see the motor in? A. I saw 
he had the hood up; he had been working on it. 

Q. What else did you see with reference to the hood? 
A. All I saw is that he had some trouble. He qould not 
get it started, seemed to be trying to get it started. 

Q. Do you know of the mechanical condition of!that car 
prior to your taking it that day? A. Only except I had a 
little gas trouble. 

The Deputy Commissioner: I do not see anything to be 
proved further; he was working on that. 

Mr. Pledger: We don’t deny it. 

Mr. Mendelson: There is no denial. 

The Deputy Commissioner: He was working on the car. 

Mr. Mendelson: That’s all. 

l 

! 

65 Cross-examination. 

| 

By Mr. Pledger: 

Q. Mr. Schwartz, this was your personal car land you 
thought it necessary to get permission from Mr. Stalfart 
to use the tow truck, is that correct? A. Yes. 

Q. You wrote him a note? A. Yes, sir. 

Q. On Sunday morning? A. Yes. 

Q. Where did you leave the note? A. I left it on his 
desk. 

Q. Do you remember what that note said? A. I just 
wrote: “Can I use the car?” 

Q. Who did you address it to? A. Mr. Stalfar£. 

Q. Yes. A. Yes. “Can I use the service car tp pull in 
my car from Virginia.” 

Q. And what did he put on it? A. He just put on it: 
“o.k.” and his initials. j 

Q. O.k. and his initials? A. Yes. j 

Q. Now, you called back there about what time in the 
afternoon for the tow wagon? A. I came back about a 
little after 4,1 guess. 
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Q. And- A. (Interposing.) Or 4:30. 

Q. And you knew that Clark could not leave until the 
watchman came on? That is true- A. Yes, that is true. 

Q. Now, did you wait for the watchman? A. Well 

66 he got there about the time I got ready to go. 

Q. And the watchman was there when vou left? 

A. Yes. 

By the Deputy Commissioner: 

Q. Did Clark often go out with this special service car? 
A. Yes, he went out; he had gone out before. 

Q. He went out on different occasions to bring in other 
cars? A. Yes. 

By Mr. Pledger: 

Q. You did not ask Mr. Stalfart’s permission to use 

Clark? A. No, I did not ask him that. 

Q. You were off duty that day, were you not? A. Yes. 

Q. You did not work that day at all? A. No, I was off 

duty that dav. 

* •/ 

Q. You were off duty that day? A. Yes. 

Q. The only thing you requested from Mr. Stalfart was 
permission to use the service car? A. Yes. 

By the Deputy Commissioner: 

Q. Was it possible to use the service car and pull your 
car in without somebody driving it? A. No, I could not 
pull my car in alone. 

Q. Did the use of the service car mean you would have 
to have a driver with it to tow the other car in? A. Yes, I 
would have to have somebody. 

Q. Was that customary? A. Yes. We had to have two 
to pull in the car. 

Q. When you asked him for the car, did it mean 

67 you had to have some one to assist you? A. Yes. 
We had to have somebody to help. 

By Mr. Pledger: 

Q. You might have taken along a friend of yours, your 
brother, or some friend of yours? A. Yes, I might have 
taken whoever was there. 
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Q. As a matter of fact, Mr. Stalfart knew Clark was on 
that day? A. Yes. i 

Q. And you did not mention that you wanted :Clark to 
help you? A. Yes. j 

Q. And you did that because you wanted to use that 
service car for that purpose? A. Yes. 

Q. It has been used for other people as well? j A. Yes, 
we have used it. 

Bv Mr. Mendelson: 

Q. When you say- 

Mr. Pledger (interposing): Just a moment. 

Mr. Mendelson: Pardon me. 

I 

By Mr. Pledger: 

Q. Now, as a matter of fact, did not you ask Clark as a 
favor to you to go along with you to help bring your car 
in. Is that correct? A. Yes. Yes. 

Q. And what time did you say it was that you left there? 
A. Around 5 o’clock. 

Q. Was it any later? A. It might have been; a little 
later, a little after 5. 

i 

i 

Mr. Pledger: I see. That is all. 

68 Redirect examination. 

Bv Mr. Mendelson: 

i 

i 

Q. Why did you say to Mr. Clark anything-! 

Mr. Pledger (interposing): Mr. Schwartz? 

Bv Mr. Mendelson: 

Q. Why did you say to Clark anything concerning Mr. 
Stalfart’s permission? A. Well, so he knew it was all right 
to use it and would go and get it. 

Q. Would it be objectionable to Mr. Stalfart for Clark 
to use it? 

Mr. Pledger: I object. 

The Deputy Commissioner: What is it? 


! 

i 
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By Mr. Mendelson: 

Q. Would it be objectionable to Mr. Stalfart to use Mr. 
Clark? 

Mr. Pledger: I object. He does not know what would be 
objectionable to Mr. Stalfart. 

The Deputy Commissioner: The objection is sustained. 

Mr. Mendelson: That is all. 

Recross-examination. 

By Mr. Pledger: 

Q. You said something to Clark about this note, obtain¬ 
ing permission, because you wanted him to know you had 
permission to use the towing car? A. That is right. 

Q. So that he knew you had permission to take it out of 
the garage? A. Yes, sir. 

By the Deputy Commissioner: 

Q. Do you know of any other time when Clark may 
69 have used this car, after hours, when he might have 

been working? A. Well, he has went out with some 
of them later in the evening. 

Q. You say you have known him to go out with some ot 
these cars after his regular working hours? A. Well, yes; 
there are some late trucks. 

Q. Some what? A. Some late trucks—cars. 

Mr. Pledger: “Late trucks”, he said. 

The Witness: Of course, if any of them broke down in 
the evening, there was some one that had to go after them. 

By the Deputy Commissioner: 

Q. Was it part of Clark’s duties to go, as well as some 
one else? 

Mr. Pledger: By “trucks”, you mean trucks of the N. 
Auth Provision Company, used by them in their meat pack¬ 
ing business? 

The Witness: Yes. 

By the Deputy Commissioner: 

Q. Did they operate this truck to make money or service? 
A. We had a general repairing place and done a little work, 
a little other work, outside of our own. 
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Q. A little? A. Yes. I 

Q. You mean you did some towing outside of ^our own, 
for other people? A. Yes, we had done other work out¬ 
side of our own cars. 

Q. Sent this same service truck out for other;people’s 
cars, the same as for the Auth Provision Company’s cars? 
A. Well, probably not as many strangers as people that 
-worked there; she did service for them. 

Q. Do you know of other instances where they 
70 sent a truck out to tow in people that worked for 
them? A. Well, I do not know of any time they 
towed another car in, but we have worked on them. 

Q. You do not know whether they used this tiftick as a 
matter of business for the purpose of hauling in other cars 
or motors as a matter of convenience to themselves only 
or if they did this work for other people? A. No,11 cannot 
say. 

By Mr. Mendelson: 

Q. Was there a charge proposed to be made for your 
towing? 

Mr. Pledger: He can testify if there was. This matter 
of “supposed to be”—I don’t think he can testify to that. 

The Witness (interposing): Yes. 


By Mr. Mendelson: 

| 

Q. That was to be paid to Auth? A. Yes. 

Mr. Mendelson: That is all. j 

(The witness was thereupon excused from the; witness 
stand and, upon retiring from the hearing room, j was ad¬ 
monished as follows:) 

The Deputy Commissioner: Do not speak to anydne about 
this on the outside.) 

i 

The Deputy Commissioner: Call your next witness. 

Thereupon Fred H. Stalfart was called as a witness for 
and on behalf of the claimant and, having been previously 
duly sworn as above indicated, -was examined andj testified 
as follows: 


i 
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71 Direct examination. 

By the Deputy Commissioner: 

Q. State your full name, please? A. Fred H. Stalfart. 
Q. And your address? A. 1936 Third Street, Northwest. 

The Deputy Commissioner: All right, Mr. Mendelson. 
By Mr. Mendelson: 

Q. You are employed as what by N. Auth Provision Com¬ 
pany? 


By the Deputy Commissioner: 

Q. Are you employed by the N. Auth Provision Company? 
A. Yes, sir. 

Q. What are your duties? A. Superintendent of service. 
By Mr. Mendelson: 

Q. Were you superintendent over William Clark? A. 
Yes, sir. 

Q. What were his duties? A. Clark was hired as a 
washer. 

Q. And had he any other duties? A. Anything that he 
was capable of doing. 

Q. Capable of doing where? A. At the garage or else¬ 
where. 

Q. Do you recall on March 30th having received a com¬ 
munication from Mr. Schwartz about a service car? A. 
I received a note on my desk, at approximately 12:15 to 
12:30, asking permission to use the Hudson service wagon. 
I was there possibly 10 or 15 minutes. I put my initials on 
the note and o. k.’d it. That is the last I knew about it 
until the next morning. 

72 By the Deputy Commissioner: 

Q. I would like to ask one question: Was that o. k. you 
placed on that request any permission or instructions for 
him to use one of your men to use it? Did that carry in¬ 
structions with it? A. Inasmuch as he was going after 
his own car, it appears to me that was permission to use 
our property, our service wagon. 
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i 

The Deputy Commissioner: All right. 

By Mr. Mendelson: 

Q. Did you give him permission to use Mr. Schwartz’ or 
Mr. Clark’s service? A. No, sir. 

Q. Would it have been objectionable to you for him to 
use those services? A. It would not have been objec¬ 
tionable, no. 

Q. Has the service wagon been used by you in! similar 
form prior to this accident? A. At no time can I j remem¬ 
ber where the service wagon has been used to tow an em¬ 
ployee’s automobile. 

Q. Did you make a charge for the use of the! service 
wagon ? 

Mr. Pledger: I think he ought to sav: “in this case”. 

The Deputy Commissioner: That is all right. I want to 
know if it is customary to make such a charge. Answer 
the question. 

Mr. Mendelson: What is the question? 

The Deputy Commissioner: The question is: 

Q. Did you ever make a charge for the use of it for such 
purpose? Has it been customary for your company to 
make a charge? 

j 

73 Mr. Pledger: He testified they had never done 

it in his recollection; never used it in the j case of 
an employee’s machine. 

By the Deputy Commissioner: 

Q. Is that your answer? A. Let me answer this quite 
carefully: to the best of my knowledge, I have never towed 
an employee’s car in. 

Mr. Pledger: I think, following that, the other Question 
is out of order. 

Mr. Mendelson: Let the witness testifv without vour 
aid. 

The Deputy Commissioner: I wish you would nbt inter¬ 
fere quite so much, Mr. Pledger. Let the attorney go 
ahead. 

By Mr. Mendelson: 

Q. Do you contemplate making a charge for tihe par¬ 
ticular service rendered to Schwartz? A. If Schwartz had 
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towed his car in, if my personal car had been towed in, or 
any other employee's, a charge would have been made 
irregardless of whether the car was struck two miles this 
way; if I had gone with him or taken one of his friends 
instead, I could not let a tower/ car go out and tow an em¬ 
ployee’s car in without absolutely nothing to be paid for 
I pay for my work and Schwartz pays, and every other 
employee pays for what he gets. There would have been 
a personal charge made, irregardless. 

By Mr. Pledger: 

Q. But, the permission you gave to Schwartz to use the 
car, as I understand it, carried with it authority to have 
a driver? A. No, sir. 

Q. How would he tow the car in? A. He can take 
a friend there, his wife, I assume, she might have 
been with him when his car broke down, or 
74 a friend; he must have had some one with him, I 
assumed. I did not know but what he would get 
one of those parties who were with him to help him. 

By Mr. Mendelson: 

Q. It was not ; objectionable for him to make use of 
Clark? A. No, it was not objectionable. 

Q. Then it was all right for him to have taken Clark 
under those conditions? A. Inasmuch as the watchman 
was there I had nothing to do with it. 

Q. I am asking- 

Mr. Pledger (interposing): Let him finish the answer. 
By Mr. Mendelson: 

Q. Yes. Well, that way, it would be satisfactory? A. I 
will not permit Schwartz or any other employee to take 
the only man from the garage, leaving the garage without 
anyone. 

Q. Did you tell him so? A. No, sir; I did not—no more 
than I would permit the last man to leave the garage dur¬ 
ing the day time. 

Q. Did you tell Clark- A. (Interposing.) I did not 

see Clark. 
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By the Deputy Commissioner: 

Q. Was it part of Clark’s duties to tow in cars? A. 
Yes, sir, it was. 

Q. Whenever called on ? A. Whenever called on! and no 
one else was there; Clark had directions, and he was jus¬ 
tified in doing anything I felt he was capable of dbing. 

! 

i 

i 

By Mr. Mendelson: 

Q. He had done it prior to this? A. He had done it 
prior to this case. 

75 Q. Do you recall the condition of the trubk prior 
to this accident? 

The Deputy Commissioner: I think that is immaterial. 
It has been admitted the man was working on the truck 
and it stopped on him, and he was working on thb truck. 
There is no dispute on that score, is there, Mr. Pledger? 

Mr. Pledger: No, sir. 

Mr. Mendelson: There will be one point that I would 
like to have cleared up—the question of the general con¬ 
dition of that truck. 

The Deputy Commissioner: He was working on it; it 
was out of repair. It was so admitted in the testimony. 
The question is wdiether or not he had authority | to take 
the truck under those directions. 

Mr. Pledger: I have no objection to his answering why 
the truck stalled. 

The Deputy Commissioner: There is no need going into 
that detail. That is a non-essential. 

Mr. Mendelson: That is all. 

j 

Cross-examination. 

By Mr. Pledger: 

Q. Now, Mr. Stalfart, you have understood that this 
was Mr. Schwartz’ personal car? A. Yes. 

Q. And you received the note and o. k.’d it for ithe use 
of the service truck alone? A. That is right. 

Q. And the charge, if made- 

Mr. Mendelson (interposing): I object to that, j He did 
not say he had o. k.’d it for the use of the truck alone. 


i 
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76 Mr. Pledger: I am asking him. 

The Deputy Commissioner: Go ahead and find 

out. 


By Mr. Pledger: 

Q. It was for the use of the service car, the service truck 
alone? A. That's right. 

Q. And if a charge was made, it wmuld have been made 
for the service truck? A. I knew of nothing else at the time 
to have been charged for. 

Q. Now, Mr. Schwartz was not working that day? A. 
No, sir. 

Q. And you were the one in charge who was to give in¬ 
structions if any were given? A. It seems to me yes, under 
such conditions as that. 

Q. Now, what were your instructions, relative to the Sun¬ 
day man leaving!when the watchman came on? A. The 
watchman is due on in the morning at approximately 7 
o'clock. 

By the Deputy Commissioner: 

Q. Was that when Clark went on that morning? A. Be¬ 
tween 7 and 8. 

Q. That is when he was due there—that is what he was 
doing, was it? A. Yes, sir; it is immaterial to me if they 
leave at 4 providing the other party is on. That is a mutual 
understanding between the two. I do not hold any rigid in¬ 
structions as to time of leaving provided the other man is 
there. 


By Mr. Pledger: 

Q. It was vour understanding that day, or any Sunday, 
that the man on duty—his day terminates when the 
77 watchman comes on? A. That is correct. 

Q. You did not know that Clark had gone with 
Schwartz until the next morning? A. Not until the next 
morning at 9 :30. 

Q. At 9:30? A. Yes. 

Mr. Pledger: That is all. 
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Redirect examination. 

i 

I 

By Mr. Mendelson: 

Q. Mr. Stalfart, did not Clark receive instructions from 
other people as to what he should do around the gajrage in 
any other nature of work that he did! A. That would be 
pretty hard to answer in this case. 

Q. I am not asking about this case. A. You mean;in gen¬ 
eral ? | 

Q. I mean in general. Did he receive instructions from 
other people! A. I suppose on Mr. Auth if he came down 
and said something to him- 

Q. (Interposing.) I asked you- 

Mr. Pledger (interposing): Let him finish answering the 
question. 

By Mr. Mendelson: 

Q. Did he receive instructions, I am asking you th^t; you 
can answer that “Yes” or “No”, I suppose. A. That is 
pretty hard to answer although, again, as I said, if Mr. 
Auth came down and asked him to do something fob him I 
would expect Clark to do it, irregardless of what it might 
have been. That is about the only way I could answer that. 

Q. How about the other mechanics! A. I do not think 

Clark would have stood for taking instructions from 
78 anybody except myself. 

Q. Did he take instructions from anybody; except 
yourself at any time! A. Only as a helping-mate. 

Q. Only as a helper! A. Yes. 

Q. He did take instructions from other people as a 
helper! A. That is right. j 

Q. When was he to take instructions only from you! 
A. I put in about—in fact I am there when the place opens 
and closes. He hardly would have an opportunity to take 
instructions from anyone except myself. 

Q. Although he could take instructions from others! 
A. Surely. 

Q. WLat were the hours of the Sunday workman! A. 
Between 7 and 8—until 6. 

Q. Until 6! A. Yes. j 

Q. WLat were the hours of the night watchman on Sun- 
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day? A. From 6 until whatever time he may finish in the 
morning; he has certain chores to do that takes him s eom- 
times an hour, maybe longer; whenever he is through he 
may leave. Frequently it is 5 o’clock, sometimes as late as 
7 o’clock. 

Mr. Mendelson: That is all. 

By the Deputy Commissioner: 

Q. Mr. Stalfart, if your trucks, one of them had been de¬ 
layed, would that have been sufficient instruction to order 
Clark to go and get it, sufficient authority, if any of the 
company cars were stalled outside—would that have been 
sufficient authority, your o. k. on it, to go and get another 
car with it ? A. In one respect, yes. But, every time 
79 there has ever been a case of a car tied up, I have 
always stayed there myself and I give no one au¬ 
thority to go and do what I would do. 

Q. You would stay there until it came in or you would 
go out with the service car? A. I, in all probability, w r ould 
stay there. 

Q. Now, on this particular day, what time of the day 
would you say Clark’s time ended? The night watchman 
came on at 5 o ’clock and Clark was going out with this serv¬ 
ice car to assist a co-employee. When would it be that his 
time ended? A. His time should have ended at 6 o’clock un¬ 
less there w^as a mutual understanding between the two 
men—one of them for instance saying: “I will go a little 
earlier” and that would be satisfactory. 

Q. As a matter of fact, on the payroll, his pay day would 
close at 6 o’clock? A. On the pay roll his pay day would 
close at 6 o’clock, yes. 

Q. If he had been delayed in bringing in a car, would he 
get overtime for it? A. No, sir. No employee in the 
garage receives overtime. 

Q. Even if he comes in later, during that time? A. Abso¬ 
lutely no overtime for anyone. 

Q. Do you consider Clark was merely accommodating 
this man or rendering service to the company by going out 
with the service car? A. It would be pretty hard to answer 
that. 

Q. If you cannot answer it—that is the thing we have to 
figure out, you know. Would you permit him to do it on 
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his own time then, if one of your fellow-employees 

80 had been in distress? A. If he had gone outj on the 
compajiy’s time, there would have been or Scjhwartz 

would have paid a charge for it. 

Q. For his time? A. He would have paid a f owing 
charge. 

Q. He would have paid a towing charge? A. Yes. 

Q. What would that consist of? What would make up 
the amounts of that towing charge, if you were figuring it ? 
A. According to the number of miles, how far he | had to 
go for it. 

Q. Would you charge for the time of the man that went 
out and got it in, in addition to the use of the car ! A. I 
never have charged that way for towing. 

Q. You charge mileage, then, and that covers the expense 
of towing? A. Yes; it depends more on the distance, on 
the basis of mileage. 

Q. You charge on the basis of mileage? A. Yes, the 
same as anyone else makes charges of that character. 

Q. Is your business towing cars? A. Besides ] taking 
care of our own fleet, we do run a local garage. | 

Q. And you service cars for other people? A. We serv¬ 
ice cars for other people. 

Q. And if anyone was in distress and called f^r you, 
would you send out a repair car and charge a reasonable 
price for that service? A. Yes, sir. 

Q. You do that? A. Yes, sir. 

81 Q. And you keep that car for that particular pur¬ 
pose? A. Yes, for regular service; it is a jservice 

car. 

Q. What does it require to get the use of that Iservice 
car? A. Well, a telephone call. 

Q. And if o.k.’d by you, is that sufficient order to; go out 
and get it? A. If it is o.k.’d by me, yes. 

Q. Any instructions you get on a car in distress, if o.k.’d 
by you is sufficient instructions for one of your employees 
to go out on that errand? Yes. 

Q. And the o.k. carries with it instructions as Veil as 
permission? A. That is right. 
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Redirect examination. 

By Mr. Mendelson: 

Q. If it is an ordinary customer of the garage that is 
calling in to have a car towed, that would not have to have 
your permission to take the car during the day or any 
time? A. No, they would take it out if I was not there; 
if I was, it would be arranged if necessary. 

By the Deputy Commissioner: 

Q. Would that be considered part of the work of a man 
or employee to do that? A. Yes, it would. 

By Mr. Pledger: 

Q. You understood this was Sclrwartz’ personal car and 
that was the reason he was asking permission in this case? 
A. Yes, I understood it, naturally. Another thing, I saw 
the car on the road that morning, earlier, on my way 
in. 


82 By the Deputy Commissioner: 

Q. If Schwartz ^ car was out of repair and he wanted it 
repaired in your garage, would he have the same right as 
other people to repair work on the same charge? A. Yes. 

Q. And if he was caught on the road he would have the 
same right to have a tow in as other people? A. Yes. 

Q. On request? A. He would have it repaired or towed 
in the same as anyone else. 

The Deputy Commissioner: That is all. Are there any 
other questions? 

Mr. Mendelson: No. 

Mr. Pledger: No, thank you. 

(The witness thereupon was excused and retired from 
the witness stand.) 

Mr. Mendelson: That is my case. 

The Deputy Commissioner: You say that is your case? 

Mr. Mendelson: Yes. 

The Deputy Commissioner: Do you have any further 
witnesses, Mr. Pledger? 

Mr. Pledger: I think I will call Mr. Weedon. 



R. J. HOAGE, DEPUTY COMMR., ETC., ET AL, 


65 


Thereupon John H. Weedon was called as a witness for 
and on behalf of the respondent and, having been previ¬ 
ously duly sworn as above indicated, was examined and 
testified as follows: 

i 

i 

83 Direct examination. 

i 

j 

By the Deputy Commissioner: 

Q. You are John H. Weedon? A. Yes. 

Q. By whom are you employed? A. By Mr. Auth. 

Q. The N. Auth Provision Company? A. Yes,; sir. 

The Deputy Commissioner: All right. 

; 

By Mr. Pledger: 


Q. In what capacity—what do you do for them? A. I 
attend to the garage. 

Q. You attend to the garage? A. Yes. 

Q. Were you on duty, or, rather, calling your attention 
to the day, the Sunday, that Clark was injured, were you 
on duty that day? A. No, I was off duty the day; I was 
at night. 

Q. You were at night? A. Yes. 

Q. Were you at the garage when Schwartz and Clark 
left on the towing wagon? A. Yes. 

Q. About what time was it? A. About a quarter past 
5 o’clock. 

Q. About a quarter past 5? A. Yes, sir. 

Q. How long had you been there when they left? A. 
About 5 or 10 minutes. 

Q. About 5 or 10 minutes? A. Something like that. 

Mr. Pledger: That is all. i 


84 Cross-examination. 


By Mr. Mendelson: 

I 

Q. Did you see Clark when you came to the garage? A. 


Yes, sir. 

Q. And was that as soon as you came in? A. A 
past 5, yes, sir. 

5—5434a 


quarter 
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Q. You came in at a quarter past 5 and saw him then! 
A. Yes, sir. 

Q. What did you do after you saw him? A. Nothing at 
all, but helped him. They carried away the little towing 
wagon, you know; they went away in Mr. Auth’s car, in 
the Hudson. Then there is a small towing wagon, about 
that high (indicating); they got that and I helped them 
get the towing wagon and this Hudson. 

Q. Do you drive? A. No. 

Q. You do not drive a car? A. No, I do not drive a 
car. Clark was driving. 

Q. What time are you supposed to be on duty? A. Any¬ 
where from 5 to 6 o’clock; sometimes they come on later 
in the morning; they are supposed to get it out by 7 o’clock. 

Q. What time are you supposed to be there—not later 
than what time? A. That is between myself and him. For 
instance say you were going to stay on in the morning, if 
you did not come in the morning—I was supposed to be 
there at 7—if he did not come until 8 I wait until 6 or half 
past 6 in the evening; but that particular morning and lots 
of other mornings they come pretty early; they come early 
on Sunday morning because they want to get off early on 
Sunday afternoon. 

85 Q. What time were you supposed to be there on 
Sunday night? A. 6 o’clock. 

By the Deputy Commissioner: 

Q. Did your hours begin at 6 o’clock, the hours which you 
were paid for? A. Yes, sir; I am supposed to be there at 
6 o’clock but if I am not there at 6 o’clock he waits for me— 
but that is between ourselves. 

Q. That is just a matter of accommodation between you 
and the other man? A. Yes. 

Q. But your regular pay starts at 6 o’clock in the eve¬ 
ning? A. Yes; I was there at a quarter past 5. 

By Mr. Mendelson: 

Q. Did you ever hear any conversation at all between 
Mr. Clark and Mr. Schwartz as to this wreck? A. All I 
heard was the car was broke down and Schwartz wanted 
him to help tow it in; that is all. You see, when I come in 
on Sunday evenings, in the winter days, when I come on 
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that does not relieve the man at all. The day man; is not to 
leave at all if there are any cars out. If all the cars and 
trucks are in, that relieves the day man and I take charge, 
but if there is any car out, of course that man—and they 
want to have him to help to get the cars in—of course they 
have to go. 

Q. If there are any duties left not performed, Ithey are 
supposed to take care of them? A. Sir? 

Q. I say if there are any duties left unperformed by the 
watchman, then he is supposed to take care of them? 

86 A. You mean after you have gone? 

Q. Yes. A. Yes, sure. 

i 

i 

i 

By the Deputy Commissioner: 

I 

Q. Did Clark used to go out with this tow car sometimes 
and bring in other cars ? A. Sure, yes, sir. 

Q. That was part of his work, so far as you know? A. 
Yes. | 

Q. You know of cases where he did that? A. Yes, and 
came in at any time; his time is supposed to go off at 6 or 
7 o ’clock and I have known him to come in at 11 o ’clock. 

Q. With the tow car hauling in another car? j A. Yes, 
sir, and I have known him to be coming in at 12 o ’clbck; that 
is in mostly cold weather. 

| 

By Mr. Pledger: j 

Q. You are paid by the week? A. Yes, sir. 

Q. You are not paid by the hour? A. No, sir. 

Q. Now, you are speaking of Clark going after and tow¬ 
ing cars. They were company trucks? A. Yes, sir. 

Q. Company cars? A. Yes, sir. 

Mr. Pledger: That is all. . j 

i 

By Mr. Mendelson: 

i 

s 

Q. Did he ever tow any other cars ? A. Oh, myj yes; all 
over Washington. 

| 

The Deputy Commissioner: Is that all? Then!you are 
excused. 

! 

87 (The witness thereupon was excused and retired 
from the witness stand.) 
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The Deputy Commissioner: I would like to have Mrs. 
Clark take the stand again. 

Thereupon Mrs. Mary E. Clark, the claimant herein, hav¬ 
ing been previously duly sworn as a witness in her own be¬ 
half as above indicated, was recalled for further examina¬ 
tion: 


By the Deputy Commissioner: 

Q. Are you a widow? A. Yes, sir. 

Q. Your husband is dead, is he? A. Yes, indeed. 

Q. How* long has he been dead? A. He died when Wil¬ 
liam was three vears old. 

•/ 

Q. Thirty-eight years ago? A. Yes. 

Q. You have been a widow that long? A. Yes, sir. 

Mr. Pledger: A widow thirty-eight years ? 

The Deputy Commissioner: Thirty-eight years ago. 

By the Deputy Commissioner: 

Q. In what year vras your son born, your son William? 
A. 188S. 

Q. 1888, you say? A. Yes. 

Q. Have you a birth certificate showing when he was 
born? A. No, I have not. 

Q. You have not. Where was he born? A. Lynchburg, 
Virginia—but, I have it down in the Bible. 

Q. You have an old family record? Did you put 
88’ in down there at the time he was born? A. Yes. 

Q. Was it your own handwriting? A. No, the 
lady I worked for put it down; she was very nice. 

Q. You saw her put it down there, did you? A. Yes. 

The Deputy Commissioner: I think that is all just now. 

Mr. Mendelson: I have no further questions. 

By the Deputy Commissioner: 

Q. Have you got a marriage certificate? A. Yes—I lost 
my certificate. 

Q. You lost it? A. Yes. 

Q. Where were you married? A. In Lynchburg, Vir¬ 
ginia. 

Q. What year? A. 1886. I was married in 1886. 
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Q. Have you any other children? A. No. 

Q. Was he the only child you had? A. The only! child. 

Q. Was anybody else of your relatives living \yith you 
at the time he died? A. No; I have no relatives. 

Q. Nobody but he was supporting you, other! than— 
A. (Interposing.) Yes. 

Q. Would your son give you the money, the extra! $23 you 
said, on pay day—would he give it to you in cash or check? 
A. He gave me the cash. 

Q. Was it a check he was paid with, or cash? A. I do 
not know how they paid him. 

89 Q. He always gave it to you in cash? A. Yes; 
always cash. You know it would be hard !to get a 

check cashed anywhere, so he always gave it to me in cash. 

Q. You do not know whether anybody was with you at 
the time he gave you the money on February 1st? ! A. No; 
he always just came in at night and handed it to hie. 

Q. He came in and handed it to you directly? A. Yes. 

The Deputy Commissioner: I think that is all. j 
Mr. Mendelson: That is all. 

Mr. Pledger: That is all. 

The Deputy Commissioner: Is that all, Mr. Pledger? 
Mr. Pledger: That is all. 

i 

The Deputy Commissioner: Is that all, Mr. Mendelson? 
Mr. Mendelson: Yes, sir, that is all. 

(The witness was again excused and retired from the 
witness stand.) 

The Deputy Commissioner: I will adjourn the hearing 
subject to call at the discretion of the Deputy Commis¬ 
sioner without limitation as to notice, but you will be 
advised. 

(Thereupon the instant hearing was concluded.); 

I hereby certify that the foregoing is a complete and ac¬ 
curate transcript of my shorthand report of the testimony 
and statements, etc., presented at the described hearing. 

H. S. MIDDLEMISS, 

Official Reporter. 

90 Claimant’s Exhibit No. 1. 

Leave this space blank. Case No. 414-68. Insurance 
Carrier’s No. 23. 
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District of Columbia Workmen’s Compensation Act. 

Office of Deputy Commissioner, Washington, D. C. 

Claim for Compensation in Death Cases by Dependants 
Other Than Widow and Children of Deceased. 

(Each dependent or representative must file individual 

claim.) 

I hereby make claim for compensation under section 9 of 
the Longshoremen’s and Harbor Workers’ Compensation 
Act of March 4, 1927, made applicable by the District of 
Columbia Workmen’s Compensation Act, and in support 
of my claim make answer to the following questions, unless 
otherwise stated, relating to the time of the death of de¬ 
ceased: 

1. My claim arises out of the death of (Give name and 
check No.) William E. Clark (Place) at Washington, D. C. 

2. Who died on 12th day of April, 1930, as a result ii 
injury sustained on 30th day of March, 1930 at near junc¬ 
tion of Ft. Myer & Mt. Vernon Eds. in the employ of 
(Name) N. Autli Provision Co., of (Address) 623 D St. S. 
W. 

3. What was your relationship to deceased? Mother. 

4. I was born on the 10th day of January, 1870. 

5. Were you wholly or partially dependent upon the de¬ 
ceased for your support? Wholly. 

6. If partially dependent, to what degree? (Give 
amount of support received in year preceeding the death.) 

• 

7. What other sources of income do vou have? Eoomers 
defraying about % of house rent. (Let your answer be 
complete, giving amounts derived from each source named.) 

8. I own property as follows: Real estate, assessed value 
($ none), from which I receive an income of $— annually 
and on which there is an indebtedness of $—; notes, stocks, 
bonds or mortgages; money in bank ($—) from which I re¬ 
ceive $— annually. State other sources of income, if any. 
(State fully.) 

9. Is deceased survived by any other dependents? (Yes 
or No.) No. If so, name them and state relationship of 
each to deceased: 
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Name. Address. Relationship. Date of birth. 


91 10. Name and address of last physician or hos¬ 

pital: Emergency Hospital. 

11. Name of undertaker: W. Ernest Jarvis Co. Ad¬ 
dress : 2222 Ga. Ave. N. W. | 

12. Amount of undertaker’s bills: $287.75. j Amount 
paid, if any: none. 

13. By whom paid (Name)-, (Address) - 


Dated this 2nd day of June, 1930. 

(Signature of claimant:) MARY E. CLARK, j 
Address: (Street and number) 1416 Que St. N. W., 

(City or town, and State) — j- - 

Received Jun. 19, 1930, D. C. C. A. 


Affidavit. 

District of Columbia, ss: 

On this 2nd day of June, A. D. 1930, personally appeared 
before me the above named Mary E. Clark and made oath 
that the answers by — above named and subscribed are 
true. 

[seal.] ANNA M. McALWEE, j 

Notary Public , 

Address: 213 Coloradb Bldg. 

(On reverse side:) U. S. Employees’ Compensation Com¬ 
mission, Jun. 19, 1930. 


92 Claimant’s Exhibit No. 2 

! 

Leave this space blank. Case No. 414-68. Insurance 
Carrier’s No. 23. 

District of Columbia Workmen’s Compensation Act. 

Office of Deputy Commissioner, Washington, p. C. 

Proof of Burial and Funeral Expenses—by Undertaker. 

District of Columbia, 

County of -, ss: 


W. Ernest Jarvis Co., being duly sworn, says, that he 
is a duly licensed undertaker of (City or town) Washing- 


i 
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ton, D. C., at (Street and number) 1432 You St. N. W.; 
that on the Fifteenth day of April, 1930, he prepared the 
body of Wm. Ellis Clark for burial; that he placed a coffin, 
containing the said body, in a (Grave, vault, express car) 
Grave in Lincoln Memorial cemetery; that he shipped said 

body via-to (Relative, friend, etc.) -at-; that 

he was directed to conduct such burial by (Name) Mary 
E. Clark, (Address) 1416 Que St. N. W., who authorized 
the following itemized bill: 


To Removing Remains . . $5 00 

4 4 Embalming . 15 00 

44 Hearse . 10 00 

44 2 Cars . 18 00 

44 Casket and Outside Case. 202 00 

4 4 Opening Grave . 35 00 

44 Shirt, Collar, tie & Socks. 2 75 


Total. $287 75 


That he was informed said bill would be paid by (Name) 
Mary E. Clark, (Address) 1416 Que St. N. W.; that 
93 no part of said bill of expenses so authorized for 
said burial has been paid, except $ none by (Name) 

W. Ernest Jarvis Co., (Address) -. 

(Signed) 1 R. E. DABNEY. 

Received Jun. 19, 1930, D. C. C. A. 

Subscribed and sworn to before me this 2nd day of June, 
A. D. 1930. 

WM. R. de LASHMUTT, [seal.] 
Notary Public , D. C. 

(On reverse side:) U. S. Employees’ Compensation Com¬ 
mission, Jun. 19, 1930. 
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United States Employees’ Compensation Commission, 
District of Columbia Workmen’s Compensation Act, 
Room 400, Investment Building, Washington, 0D. C. 

! 

i 

Robert J. Hoage, Deputy Commissioner! 

In reply refer to File No. 414-68. 

April |8, 1930. 

Personal. 

Air. Henry B. Buck, 

Supt. of Claims, 

Lumbermens Mutual Casualty Co., 

1301 H Street N. W., 

7 i 

Washington, D. C. 

Dear Sir: 

William Edward Clark vs. N. Auth Provision Co. 

An employer’s report received at this office indicates 
that the above named claimant was injured onj Sunday, 
March 30,1930. This report is signed by Mr. A. D. Abrams 
as comptroller for the N. Auth Provision Company. The 
statements therein for some reason or other appear to 
differ materially from those contained in a subsequent 
narrative report on the subject, forwarded three days 
later, bearing the signatures of various members of the 
N. Auth Provision firm, including that of Mr. Abrams. 

The employer’s report implies that this injury; occurred 
in the line of duty whereas the later report is clearly in¬ 
tended to show that the claimant was doing nothing at the 
time of the injury in furtherance of his employer’s busi¬ 
ness, but was on an unofficial errand taking him;into Vir¬ 
ginia to tow a privately-owned Chrysler machine :to Wash¬ 
ington. Written statements in support of the last-men¬ 
tioned version of the happening have been submitted from 
various persons who knew of the circumstances j and they 
are therefore taken to be correct; and inasmuch as the 
injury evidently did not arise out of nor occur in the course 
of employment, the case cannot be considered compensable 
under the Workmen’s Act. 
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We are enclosing copy of a letter today addressed to the 
employer in this matter. 

Yours very trulv, 

R. J. HOAGE, 
Deputy Commissioner. 

WSB/R. 

Enel. 1. 


95 Plaintiff's Exhibit C. 

United States Employees’ Compensation Commission, 
District of Columbia Compensation District. 


Case Xo. 414-68. 

In the Matter of the Claim for Compensation under the 
District of Columbia Workmen’s Compensation Act. 


Mrs. Mary E. Clark, Claimant, 

vs. 

X. Auth Provision Company, Employer; Lumbermens 
Mutual Casualty Company, Insurance Carrier. 

Compensation Order—Award of Compensation. 

Such investigation in respect to the above entitled claim 
having been made as is considered necessary and a hearing 
having been duly held in conformity with law, the Deputy 
Commissioner makes the following: 

Findings of Fact. 

That on the thirtieth day of March, 1930, William Edward 
Clark, hereinafter referred to as employee, was in the em¬ 
ploy of the employer above named, as a mechanic’s helper, 
at 623 D Street, S. W., Washington, District of Columbia; 
that the employer was subject to the provisions of an Act of 
Congress entitled ‘‘An Act to provide compensation for 
disability or death!resulting from injury to employees in 
certain employments in the District of Columbia and for 
other purposes”; that the liability of the employer for com¬ 
pensation under said Act was insured by the Lumbermens 
Mutual Casualty Company; that on the said day the em¬ 
ployee herein, while in the act of repairing an automobile, 
which belonged to the employer, was struck by a passing 
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automobile sustaining a compound fracture of th^ distal 
end of the left femur and a comminuted fracture of the left 
tibia and fibula just below the knee; that as a result! of said 
injury the claimant died on the twelfth day of April, 
96 1930; that notice of injury and death was given to the 

employer and to the Deputy Commissioner within 
thirty days after the date of the accident above described; 
that the average weekly wage of the employee at the time 
of injury was $22.12; that the weekly compensation is 
$14.75; that the employee suffered temporary tqtal dis¬ 
ability from March 31,1930, to and including April 11,1930, 
a period of twelve days and his estate is entitled to Compen¬ 
sation for temporary total disability for five days, in the 
amount of $10.54; that W. Ernest Jarvis Company, under¬ 
takers, rendered burial service in behalf of the deceased 
employee in an amount exceeding $200; that Mrs. Mary E. 
Clark, claimant herein, born on or about January 10^ 1870, is 
the surviving parent of the deceased employee and she was 
dependent upon the employee at the time of his deajth; that 
the claimant herein is entitled to compensation; in the 
amount of 25% of the average weekly wage of $32.12, or 
$5.53, per week from the date of death; that the employer is 
liable for medical treatment in accordance with Section 
7(a) of the said Act during the period of temporary total 
disability; that Israel J. Mendelson, attorney, rendered 
legal service in behalf of the claimant herein. 

Upon the foregoing findings of fact the Deputy Commis¬ 
sioner makes the following 

Award. 


That the employer, N. Auth Provision Company,! and the 
insurance carrier, Lumbermens Mutual Casualty Company, 
shall pay compensation to Mrs. Mary E. Clark, claimant 
herein, in her own behalf, compensation at the rate of $5.53 
per week beginning April 12, 1930, to and including July 
18, 1930, a period of fourteen weeks, amounting to $77.42, 
which is due and shall be paid forthwith; shall continue to 
pay compensation to the claimant herein at the rate 
97 of $5.53 per week, payable every two weeks until 
further ordered by the Deputy Commissioner; shall 
pay to Israel J. Mendelson, attorney, for legal service ren- 
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dered in behalf of the claimant, the sum of $25, which shall 
be paid out of and constitute a lien upon the unpaid in¬ 
stallments of compensation; and shall pay to W. Ernest 
Jarvis Company, for burial service rendered, the sum of 
$200; and shall pay the legal representative of the estate, 
for temporary total disability, compensation for five- 
sevenths week at $14.75 per week amounting to $10.54. 

Given under my hand at Washington, D. C., this twenty- 
third dav of July, 1930. 

R. J. HOAGE, 

Deputy Commissioner, 
District of Columbia Compensation District. 

Proof of Service. 

I hereby certify that a copy of the foregoing Compen¬ 
sation Order was sent by registered mail to the Claimant, 
the Employer, the Insurance Carrier, and the Attorney for 
the Claimant, at the last known address of each as follows: 


Name. 

Mrs. Mary E. Clark. 

N. Auth Provision Company 

Lumbermens Mutual Casu¬ 
alty Co. 

Mr. Israel J. Mendelson.... 
Mailed July 23, 1930. 


Address. 

1416 Q St. N. W. Washing¬ 
ton, D. C. 

623 D St. S. W. Washington, 
D. C. 

1301 H St. N. W. Washing¬ 
ton, D. C. 

213 Colorado Building, 
Washington, D. C. 

R. J. HOAGE, 
Deputy Commissioner. 


98 Motion to Dismiss Bills of Complaint. 


Filed October 9, 1930. 

***«**# 

Come now the defendants, Robert J. Hoage, Deputy Com¬ 
missioner United States Employees Compensation Commis¬ 
sion in and for the District of Columbia and Mary E. Clark, 
by their respective attorneys and move the Court to dis¬ 
miss the Original and Supplemental Bills of Complaint 
filed in the above entitled cause for the following reasons: 
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1. That the aforesaid Original Bill of Complaint and 
Supplemental Bill of Complaint do not set forth; a good 
cause of action. 

2. That the said Bills of Complaint do not set forth 
sufficient facts to entitle the said plaintiff to the relief 
therein prayed. 

3. That the said Bills of Complaint are without equity. 

4. That Robert J. Hoage, Deputy Commissioner^ United 
States Employees Compensation Commission in and for 
the District of Columbia, acted within his discretion and 
power vested by law. 

5. That this Court has no jurisdiction over the alpove en¬ 
titled cause. 

6. For other reasons apparent on the record, j 

LEO A. ROVER, 

United States Attorney of the District 
of Columbia , Attorney for Robert J. 
Hoage. 

ISRAEL J. MENDELSON, 

W. A. COOMBE, | 

Attorneys for Mary E. Clark. 

99 Messrs. Frank F. Nesbit, Lucien H. Mercier, Charles 
E. Pledger, Jr., Attorneys for Plaintiff, 308 Wil¬ 
kins Building, 1512 H Street N. W., Washington, 
D. C. 

i 

i 

Dear Sirs: 

Please take notice that the foregoing motion will be 
called to the attention of the Justice holding Equity Court 
#1 on Friday, October 10, 1930 at 10 A. M. or ^s soon 
thereafter as counsel may be heard. 

LEO A. ROVER, 

United States Attorney of the District 
of Columbia , Attorney for Robert 
J. Hoage. 

ISRAEL J. MENDELSON, 

W. A. COOMBE, 

Attorneys for Mary E . Clerk. 

Service acknowledged 10/9/30. 

FRANK F. NESBIT, 

LUCIEN H. MERCIER, 

C. E. PLEDGER, Jr. 
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Ordered Dismissing Original and Amended Bills of 

Complaint. 

Filed April 1,1931. 

##***## 

This case having come on for hearing on the motion to 
dismiss the original and amended bills of complaint filed 
herein and the same having been argued by counsel, it is 
by the Court this 1st day of April, 1931, 

Adjudged, ordered and decreed that the motion to dismiss 
the original and amended bills of complaint is hereby 
granted and the original and amended bills of complaint be 
and the same are hereby dismissed. 

JOSEPH W. COX, 

Justice. 

No objection as to form. 

FRANK F. NESBIT, 

LUCIEN H. MERCIER, 

CHARLES E. PLEDGER, Jr., 

Counsel for Plaintiff. 

100 From the foregoing order the plaintiff notes an 
appeal to the Court of Appeals of the District of 
Columbia. Bond for costs on appeal fixed at $100.00, or in 
lieu thereof, $50.00 in cash. 

JOSEPH W. COX, 

Justice. 


Memorandum. 

April 20, 1931.—Bond ($100) on appeal approved and 
filed. 


Assignment of Errors. 

Filed May 19,1931. 

******* 

1. The Court erred in dismissing the original and 
amended bills of complaint. 

2. The Court erred in holding that the said William Ed¬ 
ward Clark was injured in an accident arising out of and 
in the course of his employment with the N. Auth Provision 
Company. 
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3. The Court erred in not holding that at the timb of the 
injury the said "William Edward Clark was engaged in a 
voluntary act not accepted by or known to his employer, 
and outside of the duties for which he was employed. 

4. The Court erred in not holding that the said ^Villiam 
Edward Clark was undertaking a personal favor to Wil¬ 
liam Schwartz, a fellow employee at the time of the alleged 
accident. 

5. The Court erred in not holding that the said William 
Edward Clark’s working day, at the N. Auth Provision 
Company had terminated at the time of the alleged acci¬ 
dent. 

FRANK F. NESBIT, 

LUCIEN H. MERCIER, 

CHARLES E. PLEDGER, JrJ, 

Attorneys for the Plaintiff. 

101 Designation of Record. 

Filed May 5,1931. 

* * # * * # * 

The Clerk of the Court will kindly prepare a transcript 
of record on appeal in the above entitled cause and will 
include therein the following: 

1. Original bill of complaint omitting exhibits. 

2. Motion for leave to amend original bill of complaint 
and order allowing amendments. 

3. Amended bill of complaint for an injunction and ex¬ 
hibits attached to amended bill, namely, Exhibit A, tran¬ 
script of testimony, Exhibit B, letter from the Defendant, 
Deputy Commissioner Hoage and Exhibit C, Findings of 
fact and award. 

4. Motion for preliminary injunction and notice. ; 

5. Motion of the Defendants Robert J. Hoage and Mary 
E. Clark to dismiss bills of complaint. 

6. Order dismissing original and amended bills of com¬ 
plaint ; appeal noted. 

7. Memorandum: Undertaking for costs on appeal ap¬ 
proved and filed. 

8. This designation. 

FRANK F. NESBIT, 

LUCIEN H. MERCIER, 

CHARLES E. PLEDGER, Jr., 

Attorneys for Plaintiff. 
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Service of a copy of the foregoing designation of record 
acknowledged this 5th day of May, 1931. 

LEO A. ROVER, 

TJ. S . Attorney of the District of Columbia , 
Attorney for the Defendant Robert J. 
Eoage. 

ISRAEL J. MENDELSON, 

W. A. COOMBE, 

Attorneys for Mary E. Clark. 

102 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia , ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court of 
the District of Columbia, hereby certify the foregoing 
pages numbered from 1 to 101, both inclusive, to be a true 
and correct transcript of the record, according to direc¬ 
tions of counsel, herein filed, copy of which is made part 
of this transcript, in cause No. 51795 in Equity, wherein 
Lumbermens Mutual Casualty Company, a corporation, is 
Plaintiff and Robert J. Hoage, Deputy United States Em¬ 
ployees Compensation Commissioner for the District of 
Columbia and Mrs. Mary E. Clark, are Defendants, as the 
same remains upon the files and of record in said Court. 

In testimony whereof, I hereunto subscribe my name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 12th day of June, 1931. 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

Clerk. 

Endorsed on cover: District of Columbia Supreme 
Court. No. 5434. Lumbermens Mutual Casualty Com¬ 
pany, a corporation, appellant, vs. Robert J. Hoage, Dep¬ 
uty United States Employees’ Compensation Commis¬ 
sioner for the District of Columbia, et al. Court of Ap¬ 
peals, District of Columbia. Filed Jun. 27, 1931. Henry 
W. Hodges, Clerk. 
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Court of Appeals, Bistrict of Columbia 

April Term, 1931. 


No. 5434. 


Lumbermens Mutual Casualty Company, Appellant. 

vs. 

Robert J. Hoage, Deputy United States Employees’ 
Compensation Commissioner for the District of 
Columbia, et al., Appellees. 


Appeal from the Supreme Court of the District of 

Columbia. 


i 

BRIEF FOR APPELLANT. 


STATEMENT OF THE CASE. 

This is an appeal from a decree of the Supreme 
Court of the District of Columbia dismissing appel¬ 
lant’s bill of complaint which sought to enjoin; the 
enforcement of an award of compensation by appel- 
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lee, Robert J. Hoage, Deputy United States Employ¬ 
ees Compensation Commissioner for the District of 
Columbia, in favor of Mary E. Clark, mother of 
William E. Clark, under the provisions of the 4 ‘Long¬ 
shoremen’s and Harbor Worker’s Compensation 
Act” of March 4, 1927, which was made applicable 
to the District of Columbia by the Act of May 17, 
1923 (45 Stat. 600; D. C. Code of 1929, Title 19, 
Chap. 2). 

The evidence before the Commissioner showed that 
the decedent Clark was employed as a day man, car 
washer and helper in the garage of the N. Auth Pro¬ 
vision Company. His working hours terminated on 
Sunday when the night man came on duty. (R. 45, 
60) In this instance, which was a Sunday, the night 
man came on duty and Clark’s working hours ter¬ 
minated at 5:30 p.m. On the morning of that day a 
Chrysler touring car belonging to William A. 
Schwartz personally and used by him as a pleasure 
car had broken down in Virginia. Schwartz was a 
fellow employee of Clark but was not his superior 
or foreman. Schwartz wanted to tow in his personal 
car by using i a towing truck belonging to the em¬ 
ployer, the N. Auth Provision Company, and he asked 
permission from Fred H. Stalfart, superintendent 
of the garage^ by means of a note left for Stalfart 
who was not on duty on Sunday morning. (R. 51) 
Permission was required because the truck was to be 
used on a purely personal errand of Schwartz. (R. 
64) Permission would not have been required if the 
truck had been used in the business of the Company 
or for towing in a car for a customer of the garage. 
(R. 64) Stalfart placed his “0. K.” on the note. 
It included permission to use the truck only and 


! 


| 

i 
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there was no reference in the note to any employee. 
When Schwartz was ready to leave with the toeing 
truck on that Sunday evening he asked Clark, j the 
decedent, to go with him when Clark’s working jday 
was over entirely as a personal favor to Schwartz 
(R. 53), and without the knowledge, consent or! di¬ 
rection of the employer or any of the employer’s 
agents. (R. 60) The truck had never been used; be¬ 
fore to tow in an employee’s car as a favor, but jem- 
ployees were permitted to use tools belonging to j the 
garage on their own cars without charge. (R. 57) 
Clark consented to go with Schwartz but told hint he 
would have to wait until his working day was Over 
and the night man arrived. After the arrival of'the 
night man they both left in the truck of the Auth 
Company. Schwartz drove the truck to Virginia 
where his car was broken down and fastened it with 
a towing line. They started back, Clark driving | the 
towing truck and Schwartz steering his own car. 
On the way back the towing line broke; the truck 
went ahead some distance before Clark became aware 
of this when it stopped for lack of gas at abogt 9 
o’clock, p.m. Clark got out of the truck to look at j the 
gas tank and the engine and while he was so doing he 
was struck and killed by an automobile passingj on 
the road driven by one Bennett. 

Upon these facts the employer and insurance car¬ 
rier contended that Clark was not killed by a cguse 
arising out of and in the course of his employment 
because the injury occurred after his working day 
terminated and while he was engaged on a pufely 
personal errand for the benefit of Schwartz, a fellow- 
employee, and not for the employer’s benefit oij in 
the course of his employment in any way and that 
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i 

j 

i 



4 


the injury did not arise out of his employment or out 
of any duties he was expected or directed to perform 
by his employer. Upon a preliminary investigation 
the Deputy Commissioner concluded that this was 
correct and in a letter written to the employer (Ex. 
B to amended bill of complaint, R. 73) said that de¬ 
tailed reports submitted after the first report “show 
that the claimant was doing nothing at the time of 
the injury in furtherance of his employer’s business, 
but was on an unofficial errand taking him into Vir¬ 
ginia to tow a privately owned Chrysler machine to 
Washington. Written statements in support of the 
last mentioned have been submitted and they are 
therefore taken to be correct. Inasmuch as this in¬ 
jury evidently did not arise out of nor occur in the 
course of employment, the case cannot be considered 
compensable under the Workmen’s Act.” 

Later a formal hearing was requested by Clark’s 
attorney at which witnesses were called to testify 
to the facts as given above and the Commissioner 
changed his mind and held that the mother of Wil¬ 
liam E. Clark was entitled to an award of compen¬ 
sation. There was no dispute or conflict in the tes¬ 
timony before the Commissioner, but appellant con¬ 
tends he erred in the legal conclusion based thereon 
and that the evidence was legallv insufficient to sus- 
tain his finding. A review of this order was sought 
as provided in the Act by a bill for an injunction in 
the Supreme Court of the District of Columbia. From 
an order of the Court below dismissing the bill on 
motion (R. 78) this appeal is taken. The only point 
in dispute is whether the accident which killed Clark 
arose out of and in the course of his employment for 
the N. Auth Provision Company or whether the acci- 
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dent occurred while Clark 'was engaged on a personal 
errand unrelated to his employment. 


ASSIGNMENT OF ERRORS. 


and 


1. The Court erred in dismissing the original 
amended bills of complaint. 

2. The Court erred in holding that the said William 
Edward Clark was injured in an accident arising out 
of and in the course of his employment with! the 
N. Auth Provision Company. 

3. The Court erred in not holding that at the time 
of the injury the said William Edward Clark wai en¬ 
gaged in a voluntary act not accepted by or known 
to his employer, and outside of the duties for vihich 
he was employed. 

4. The Court erred in not holding that the isaid 
William Edward Clark was undertaking a perslonal 
favor to William Schwartz, a fellow employee atj the 
time of the alleged accident. 

5. The Court erred in not holding that the jsaid 
William Edward Clark’s working day, at the N. Auth 
Provision Company had terminated at the time of the 
alleged accident. 


i 


| 

i 

i 

j 

i 

i 
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ARGUMENT. 

I. CLARK WAS UNDERTAKING A PERSONAL 
FAVOR TO SCHWARTZ A FELLOW EM¬ 
PLOYEE AT THE TIME OF THE ALLEGED 
ACCIDENT AND WAS NOT INJURED IN 
THE COURSE OF HIS EMPLOYMENT. 

A. The undisputed facts show that the trip to Virginia 
was solely to bring in Schwartz’ personal auto¬ 
mobile which had broken down while on a plea¬ 
sure trip. 

There is no dispute in the testimony that the dece¬ 
dent, Clark, went with Schwartz after Clark’s working 
hours had ended and solely as a favor to Schwartz to 
assist him in towing in his own broken down auto¬ 
mobile. The trip was in no way for the benefit of 
the employer. Schwartz was given permission to use 
the towing truck solely as a convenience to him just 
as he might have been given permission to use the 
tools in the shop to repair his own car. (R. 57) He 
might have taken any friend or relative with him to 
help him. (Ri 58) At the time he was killed Clark 
was not engaged in the performance of any duty 
he was employed to perform by the N. Auth Provision 
Company or directly connected with or incidental 
to the work of the employer. The garage superin¬ 
tendent’s permission to Schwartz to use the com¬ 
pany’s truck did not include authority to have an 
employee of the company drive it. (R. 58) It is 
true that at the time of the accident Clark was 
driving a towing truck belonging to his employer 
and the Deputy Commissioner seems to have been led 
into the erroneous view that this alone was enough 
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to constitute the accident one arising out of add in 
the course of Clark’s employment. 

B. The rendering by an employee of a personal favor 
to a fellow employee, even though instrumentali¬ 
ties belonging to the employer are used, is not 
as a matter of law within the course of! em- 
ployment. 

The law is well settled that the mere use of ah in¬ 
strumentality belonging to the employer, wher^, at 
the time of its use, the employee is engaged upon 
some personal errand for himself or for the benefit 
of some fellow employee, and not for the benefit of 
the employer, and not engaged upon the duty he is 
employed to perform, does not constitute an accident 
which may occur one arising out of and in the cqurse 
of employment. 

In Daly v. Bates & Roberts, 224 N. Y. 126,j 120 
N. T. 118 in construing the New York Workmen’s 
Compensation Act which is the model used in prep¬ 
aration of the Harbor Workers & Longshoreiben’s 
Act here involved the highest court of that state so 
decided. In that case a laundress was employed;in a 
hotel and in addition to a money consideration j was 
given the privilege after regular working houfs of 
using the plant of the employer to do her laundry 
work. It was held that an injury to her while cjoing 
her laundry after working hours did not arise from 
or in the course of her employment. The court said: 

4 ‘In Heitz v. Ruppert (1916) 218 N. Y. 151, 
L. R. A. 1917A, 344, 112 N. E. 750, we sought 
to establish general principles applicable to a 
construction of subd. 7 of Sec. 3 of the Work- 
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men’s Compensation Law, a recitation of which 
will bear repetition here. ‘The statute does not 
provide an insurance against every accident hap¬ 
pening to the workman while he is engaged in the 
employment. The words ‘arising out of and in 
the course of employment,’ are conjunctive, and 
relief can be had under the act only when the 
accident arose both ‘out of’ and ‘in the course 
of’ the employment. The injury must be received 
(1) while!the workman is doing the duty he is 
employed to perform, and also (2) as a natural 
incident of the work. It must be one of the risks 
connection with the employment, flowing there¬ 
from as a natural consequence and directly con¬ 
nected with the work.’ Applying the principles 
stated to the case at bar, we are led to the 
conclusion that the injury to claimant did not 
arise from or in the course of her employment. 
She was employed to perform the laundry work 
of her employer. Such employment was to be 
performed within established hours. On the day 
in question claimant had completed her labors 
for her employer some few hours before the 
happening of the accident. Her duty to her 
employer did not require her presence in the 
laundry again until the following morning. The 
accident occurred in the evening while she was 
engaged in doing work personal to herself. At 
that time she was not engaged in the performance 
of any duty she was employed to perform, or 
directlv connected with or incidental to the work 
of the employer, but her labor there was en- 

tirelv disassociated with the work of her em- 
«/ 

ployer. The fact that she was permitted to 
use the laundry for her personal benefit did not 
change the relation of the parties * * * Had 

the claimant remained in her room in the hotel 
and engaged her time in mending her clothing, 
and while so engaged met with an accident by 
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reason of using a scissors, it could scarcely be 
held that such injury would arise out of and in 
the course of her employment, or was incidental 
thereto.’’ 

j 

i 

The case of Hinton Laundry Co. v. DeLokier 
(1920) 143 Tenn. 399, 225 S. W. 1037, 16 A. L.l R. 
1361, is exactly analogous to the case at bar inj its 
facts. In that case an employee of a laundry was 
injured while engaged in pressing a skirt for a fel¬ 
low employee after working hours but upon the ma¬ 
chinery belonging to the employer. The court l|eld 
that her act of pressing the skirt for Margaret 
Bowling the fellow employee was purely a voluntary 
one and was being done by the petitioner as a matter 
of accommodation to her fellow employee, that the 
defendant had no interest whatever in the service 
which was being performed by the employee at the 
time of the injury and therefore she did not sustain 
the injury arising out of and in the course of her 
employment or while she was performing any Ser¬ 
vice for the defendant. 

In Bayer v. Bayer (1916) 191 Mich. 423, 158 N. |W. 
109, it was held that an insurance company, which 
had insured an employer for compensation against 
injuries to his employees employed by him as a don- 
tractor in constructing buildings, cannot be held 
liable for injuries to an employee while he was en¬ 
gaged with his employer’s horse in carting material 
for the employer’s brother, who was a painter not 
connected with the employer in business, but who 
paid one half of the expenses of feeding the horse 
upon condition that he might have the use of if at 
certain times. 

In Gibbs v. Almstrom (1920) 145 Minn. 35, 11 A. 


i 
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L. R. 227, 176 N. W. 173, it was held that the injury 
did not arise in the course of the employment where 
it appeared that plaintiff was a salesman and sup¬ 
plied with an automobile by his employer, and that 
he was injured while taking another automobile, 
which the company had furnished to a salesman in 

•"N 

another territory, from the station to a garage to 
accommodate the other salesman. 

The court said: 


“The car plaintiff was driving at the time of 
the accident was not the car assigned to him. It 
had been assigned to L. M. Herron, a country 
salesman for the same company, and was to be 
maintained by the company. Herron also lived 
in Minneapolis. He had no conneclion with the 
Minneapolis office. He traveled about the coun¬ 
try, he too received his orders from the Chicago 
office. Herron had been advised that a car had 
been shipped to him for his use and was ex¬ 
pected to arrive in Minneapolis. He expected 
to be out of the city when the car arrived, and 
had asked plaintiff, as a personal favor to him, 
to look after the car. Later he sent plaintiff the 
bill of lading and the key, and asked him to 
advance the freight, and take the car to plaintiff’s 
garage until he could call for it. Plaintiff had 
taken the car from the freight house, brought 
gasoline, supplied some trifling parts, and was 
complying with the request received from Her¬ 
ron when the accident happened. He expected 
Herron to reimburse him for the expenses in¬ 
curred, and Herron did so. Plaintiff had the use 
of a double room in a garage, and he expected to 
let part of the space to Herron. Plaintiff had no 
instructions from the company as to this car. 
He was discharging no duty owed by him to the 
company. So far as appears, what he did was 


of no consequence or concern to the company, j It 
was purely a favor to Herron. It was not! in 
furtherance of the employer’s business, as in 
State ex rel. Duluth Brewing & M. Co. v. District 
Ct. 129 Minn. 176, 151 N. W. 912. He was hot 
working overtime to save his master’s property, 
as in Munn v. Industrial Bd. 274 Ill. 70, 113 i N. 
E. 110, 12 N. C. C. A. 652. Herron was hot 
authorized to call upon plaintiff to do this duty 
for the company, and there was no emergehcy 
which warranted him in so doing, as in State ex 
rel. Nienaber v. District Ct. 138 Minn. 416, L.i R. 
A. 1918F, 200, 165 N. W. 268.” 

! 

It was held in Sizzirri v. Krause (1920) 73 Pa. 
Super. Ct. 476, that where the defendant, who was in 
the automobile business, and about to move, had em¬ 
ployed the plaintiff as a laborer to move some pld 
material, and gave him and his co-workers solme 
junk to sell, and loaned them a truck to use in dis¬ 
posing of it for their own benefit and the plaintiff 
was injured in a collision while they were using the 
truck in selling the junk, the accident did not arise 
in the course of the employment, but happened while 
plaintiff was prosecuting his own private business. 
The Court said: j 

“No complaint is made of any finding of fact 
strictly so-called of the referee (who awarc|ed 
compensation). It is only his conclusions of law 
and his application of them to the facts actually 

found that furnish the basis of this appeal 

* # * 

• 

“It is to be noted that our statute, differing 
from those of some of the states, does not con¬ 
fine a claimant to a case where the injury arose 
out of the employment, but broadens the domain 
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within which a recovery may be had by the use 
of the expression 4 by an accident in the course 
of his employment ’ * * * But, if we are to 

preserve the statute and retain the benefits it 
seeks to confer, its language cannot be stretched 
too far. ' It was not the design of the law 
maker to make the employer an insurer against 
the consequences of every accident that might 
happen to an employee during the time of his 
employment; or the period that would elapse 
from the first moment he was employed until the 
instant, a day or years hence, when he ceased to 
work for the employer. Thus understood, the 
expression, time of employment, might be prop¬ 
erly held to include nights as well as days, Sun¬ 
days as well as weekdays, periods of sickness, 
vacations 1 and the like, when the course of em¬ 
ployment would be certainly, even if temporarily, 
suspended. The legislature has gone far when it 
requires the employer to pay for the consequences 
of an accident that was not caused by the per¬ 
formance of the service for which the claimant 
was employed, and even to cases where the 
agency that, worked the injury was in no way 
and to no extent under the control of the em¬ 
ployer. Yet the accident cannot be dissociated 
from the employment. It need not have been a 
direct or necessary consequence of the employ¬ 
ment; but it must have happened while the rela¬ 
tion existed, during the course of the employment 
and not during a suspension of it.” 

It was contended that the employer had a pecuniary 
interest in the removal of the junk but the court 
refused to accept this view and pointed out that the 
first dealer to whom they applied offered to buy the 
junk, but thinking they could get a better price the 
men went further to another dealer, still in the em¬ 
ployer’s truck, when the accident occurred. 


The court said further: 


“We are unable to say that the plaintiff thus 
injured, has furnished any legal basis for; the 
conclusion that the accident occurred during! the 
course of his employment. * * * We all re¬ 

main of the opinion that this plaintiff has I not 
shown a case of injury sustained in the course of 
his employment but rather of one suffered in| the 
prosecution of his own private business in w|hich 
the employer had no concern. The order of the 
court below dismissing defendant’s appeal and 
awarding the compensation allowed by the referee 
is reversed and set aside and the record is re¬ 
mitted to that court with direction to ^nter 
judgment on the appeal in favor of defendant.” 

! 

And in Whitfield v. Lambert (1915) 8 B. W. C. C. 
(Eng.) 91, 84 L. J. K. B. N. S. 1378, 112 L. T. Iff. S. 
803, where a farm laborer, according to his agree¬ 
ment of hiring, after dinner was allowed to tajve a 
horse and cart to go to the station for his box, and 
on the way was injured through the horse becoming 
frightened by a motor, it was held that the accident 
did not arise out of his employment, since he i was 
going to the station for his own purposes. 

The foregoing authorities demonstrate that | the 
fact that an employee is using with the employer’s 
permission instrumentalities belonging to the j em¬ 
ployer, if at the time of the accident the employee 
is engaged in performing some service of benefit 
to himself or to some fellow employee and not any 
duty required by his employment or for the benefit 
of his employer, any accident which may occur is not 
one arising out of and in the course of his employ¬ 
ment. This is particularly true in this case as! the 
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undisputed evidence shows that Clark’s hours of 
work had terminated before he left the garage to 
go with Schwartz. (R. 45, 60) The Act is not de¬ 
signed to cover everv accident which mav occur to an 
employee but only those which occur while he is 
employed and while he is performing the duties of 
his employment for his employer. After his regular 
hours of work have terminated and he is no longer 
engaged in his employment, accidents which may 
occur to him are not within the provisions of the 
Act. The Deputy Commissioner erred in holding 
that Clark was injured in an accident arising out of 
and in the course of his employment with the N. Auth 
Provision Co. 

II. THERE WAS NO SUBSTANTIAL EVIDENCE 
BEFORE THE COMMISSIONER TO SUSTAIN 
HIS FINDING THAT CLARK WAS INJURED 
IN THE COURSE OF HIS EMPLOYMENT. 

It is submitted further that there is no evidence 
having any probative force sufficient to sustain the 
Commissioner’s finding. It is significant that the 
Commissioner does not expressly find that Clark was 
injured in the course of his employment and by an 
accident arising out of his employment. Nor does he 
find ultimate facts from which this might be inferred 
such as that during his working hours and while per¬ 
forming service for his employer for which he was 
employed he was struck by a passing automobile. 
The award only says “on the said day the employee 
herein, while in the act of repairing an automobile 
which belonged to the employer, was struck by a pass¬ 
ing automobile” (R. 74, 75). This leaves entirely 
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open the very contention upon which appellant in¬ 
sists, that, even though the touring car belonged 
to the employer, Clark was not engaged in any work 
for his employer at the time, his working day j had 
terminated and he was rendering a personal f&vor 

i 

to Schwartz, a fellow-employee, without compensation 
from his employer and without his employer’s knowl¬ 
edge. We submit that there was no evidence upon 
which specific findings of these facts, necessary to 
sustain the award could have been made and that, is 
why there were none. Nevertheless the Commis¬ 
sioner awarded approximately $7,500 compensation, 
necessarily implying that the accident arose out of 
and in the course of Clark’s employment. A some¬ 
what more detailed consideration of the evidence is 
necessary to show that there was no evidence suffi¬ 
cient to support this award. 

The whole point in this controversy is whether 
Clark was helping out his friend Schwartz as a per¬ 
sonal matter or whether he was in the course of his 
employment when hit by the passing car. Only the 
testimony of Schwartz and Stalfart, who was Clark’s 
superior has any bearing on the point in dispute sand 
it will be brief!v summarized. 

Schwartz admits and it is undisputed that he j had 
no supervision whatever over the deceased (R. |52). 
He expressly says that Clark went with him hs a 
favor. (R. 53) Furthermore he testified that he jsaid 
nothing to Clark from which Clark could get the! im¬ 
pression that Stalfart had ordered or expected!him 
to help out Schwartz. 

i 

I 

Q. Did you say anything to Clark with refer¬ 
ence to Mr. Stalfart when you asked him to go 
along with you. 


i 

i 

i 
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A. I told him I had permission to use the car. 

Q. Anything else? 

A. No, that is all. (R. 49) 

Schwartz knows of no other instance when a car 
belonging to an Auth Company employee was towed 
in. (R. 55) The following testimony of this same 
witness makes it undeniable that he thought of the 
towing job as a purely personal matter between him 
and his friend Clark. 


Q. You might have taken along a friend of 
yours, your brother or some friend of yours. 

A. Yes, I might have taken whoever was there. 
(R. 52) 


By “whoever was there” lie means anyone who might 
be available whether an employee of Autli’s or not. It 
was as a “friend” or a “brother” that Clark accom¬ 
panied Schwartz and not because of any order ex¬ 
press or implied, from his employer. 

Schwartz testified that no charge was ever made 
by the Auth people for Clark’s service or the use of 
the car. 


Q. Did thev charge you anything? 

A. No. (R. 49) 

Yet Stalfart, the garage superintendent, testified that 
if Clark had gone out on company time that Schwartz 
“would have paid a charge for it.” (R. 63) 

This testimony of Sclrwartz affirmatively compels a 
finding that Clark w~as not in the course of his em¬ 
ployment when injured. The only rational inference 
his entire story permits is that Clark was assisting 
him as a frierid and not as the employee of Auth. 
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Stalfart, called in as a witness by the claimant, 
said that he had charge of the garage and that Clark 
worked under him. He agrees with Schwartz in say¬ 
ing “at no time can I remember where the service 
wagon has been used to tow an employee’s automo¬ 
bile”. It should be noted that Stalfart’s “0. KL” to 


use the car did not carry with it implied authority to 
have a driver. For this witness says:— 

i 

i 

i 

j 

j 

Q. But the permission you gave to SclAvartz 
to use the car as I understand it carried author¬ 
ity to have a driver? 

A. No sir. 

Q. How would he tow the car in? 

A. He can take a friend there, his wife I as¬ 
sume, she might have been with him when his 
car broke down, or a friend; lie must have had 
someone with him I assumed. I did not know 
but what he would get some one of those parties 
who were with him to help. (R. 58) 

Q. And you received the note and 0. K.j’d it 
for the use of the service truck alone? 

A. That is right. (R. 59) 


Stalfart in fact didn’t know that Clark had gone with 
Schwartz until the day after the accident. (R. 68) 
There are two or three sentences in Stalfart’s en¬ 
tire story which may appear at first blush to support 
the award but they are not evidence. He said: 

i 

I 

Q. Do you consider Clark was merely accommo- 
dating this man or rendering service to the com¬ 
pany by going out with the service car? 

A. It would be pretty hard to answer tha|t. 

Q. If you cannot answer it—that is the thing 
we have to figure out, you know. Would you 
permit him to do it on his own time then, ilj one 
of your fellow-employees had been in distress? 


i 



18 


A. If he had gone out on the company’s time, 
there would have been or Schwartz would have 
paid a charge for it. 

Q. For his time! 

A. He would have paid a towing charge. (R. 
62, 63) 

Obviously, Stalfart’s opinion on the ultimate ques¬ 
tion which it was the Deputy Commissioner’s duty 
to decide is of no legal significance. It is not evi¬ 
dence but a mere legal conclusion. But neither Stal- 
fart or an entire stranger who had never before heard 
of the X. Auth Provision Company “would find it 
pretty hard to answer” if they had heard Schwartz’s 
story of his asking Clark to go as a favor to him. 
When Stalfart made the above answer he was prob¬ 
ably basing his opinion on his personal knowledge of 
the affair and he didn’t even know that Clark was 
with Schwartz until after the accident occurred. But 
in any event the speculations of Stalfart that it would 
be difficult to say if Clark was merely accommodating 
Schwartz become meaningless and irrelevant when 
we add Schwartz’s own statement that it was a mat¬ 
ter of personal favor. The imaginings of Stalfart 
might have weight if the accident had killed both 
Clark and Schwartz. But when Schwartz, the only 
living person who knows the facts, gives his testimony 
then Stalfart’s guess work becomes worthless. All of 
the evidence as to what was generally done by Stal¬ 
fart or Clark iii using the service car has absolutely 
no relevance in this particular case. For obviously 
Schwartz could have made his towing job a regular 
Auth garage job but the evidence of Schwartz is that 
he didn’t. Hence the evidence of Stalfart on p. 
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63 and other bits of testimony as to what procedure 
was usually followed has no bearing on this case. 

This testimony was mere speculation so far |as it 
applied to this case and without any evidentiary or 
probative value. There could be no testimony as to 
the fact of what was customary because the evidence 
is undisputed that the use of a towing car by an em¬ 
ployee towing his own personal car had never be¬ 
fore occurred. (R. 57.) A custom therefore <bould 
not exist. As to this particular transaction the jposi- 
tive and uncontradicted testimony is that Schwartz 
was not charged anything by the N. Auth Provision 
Company for the use of the towing truck or made 
any charge whatever in this connection. (R. 149.) 
As the undisputed facts are that there was no! cus¬ 
tom of making such a charge because the towing car 
had never before been so used by an employeej and 
in this instance no charge was made, there is no 
foundation whatever in the evidence for findingj any 
pecuniary benefit to the employer in the use of the 
towing car by Schwartz upon the speculations! and 
legal conclusions of Stalfart. It is only upon these 
that the Deputy Commissioner’s findings that Clark 
was engaged in work for his employer’s benefit at. 

i 

the time of the injury could be predicated. A^ the 
authorities hereafter cited show and as this (iourt 
has already decided, such a finding must be leased 
upon fact and not upon mere conjecture. 

It is submitted that upon this record the award 
cannot be sustained and that the following authori¬ 
ties require reversal of the decree which refused to 
restrain its enforcement. 

i 

l 

New Amsterdam Casualty Company vs. Hqage, 
_App. D. C., 46 Fed. (2d) 83/. 
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Pocahontas Fuel Company vs. Deputy Commis- 
sioner, 34 Fed. (2nd) 551. 

Gray's Harbor vs. Marshall, 36 Fed. (2nd) 
814. 

Carroll vs. Knickerbocker Ice Company, 218 
N. Y. 435. 

In the first of the above cases, the decedent, Brad¬ 
ley, an employee of a glue company reported for 
duty at 8 A. M. and a half hour thereafter inquired 
of his superior if he had a fountain pen and received 
a reply in the negative. Thereupon Bradley said, “l 
am going up the street on a little business and will 
be right back”. His superior responded “That’s all 
right. Take Vour time.” It was customary for 
Bradlev to go out whenever he wanted to on business. 
Bradley left the plant and presumably went directly 
to the National Savings and Trust Co. where he 
cashed a personal check shortly after 9 A. M. After 
he left the bank and was attempting to cross 14th 
Street at New York Avenue he was struck bv a 
street car and killed. It was not shown with certaintv 

90 

what his mission was or where he was going when 

killed. There was substantial evidence that he was 

engaged on a personal errand to pay a bill of his at 

the Gasch Agency. But there was also testimony 

that if he had left on a personal errand he would 

have asked permission of the secretary-treasurer of 

the company and that he did not do so. The Deputy 

Commissioner from this and some stray bits of tes- 

% 

timony held that Bradley was killed in the course of 
his employment. This court reversed his award as 
based on mere conjecture and unsupported by any 
substantial evidence and hence “not in accordance 
with law'” as required by Sec. 21 (b) U. S. C. Sup. 


Ill, Title 33, Section 921 b. Appellant submits ithat 
there is no difference in substance between the con¬ 
jecture that Bradley was on his employer’s business 
when killed and the conjecture that Clark was inj the 
course of his employment for the N. Autli Provision 
Company when injured. In the instant case as in 
the Bradley case there is substantial evidence which 
flatly contradicts the inference drawn by the Deputy 
Commissioner and no substantial evidence which 
supports it and that suffices to require the reversal 
of his award. 

The second case cited 34 Fed. (2nd) 551, will j not 
be examined in detail but it was a proceeding exactly 
like this one and the District Court of the United 
States refused to disturb an award in the widow’s 
favor because the commissioner’s findings as j the 
court observed “are conclusive if there is any evi¬ 
dence to support them”. The distinction between 
that case and this one is that the state of the evi¬ 
dence there presents a sharp conflict. The disputed 
point was whether the deceased was injured op a 
vessel. His express statement that he had beep so 
injured was introduced at the hearing. But the pres¬ 
ent record reveals no single, tangible, concrete piece 
of evidence which standing alone would support! an 
award or which in connection with adverse testi¬ 
mony can be said to create a conflict which wpuld 
then properly be left to the final decision of the Bep- 
utv Commissioner. 

Gray’s Harbor vs. Marshall, 36 Fed. (2nd) $14, 
was likewise a proceeding to modify an award upder 
the Longshoreman’s Act and the ground relied upon 
was exactly the same as the appellant herein urges, 
namely want of “substantial evidence legally suffi- 
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dent” to sustain the findings of fact. The District 
Court for the Western District of the State of Wash¬ 
ington did not hesitate to modify and set aside the 
award though this appellant believes that it was sup¬ 
ported by a greater amount of better evidence than 
the award herein. In the Gray’s Harbor case the 
question was whether the disability resulted from the 
accidental injury and the record contained a clear and 
positive story by the claimant consistent only with a 
conclusion that it did. In the instant case the witness 
Schwartz, is the only person who knows anything 
about the disputed point and his testimony instead 
of supporting the claimant’s contention, compels an 
affirmative finding that just the reverse of the claim¬ 
ant’s contention is the truth. In the Grav’s Harbor 

v ■ 

case the court stated the rule which we think is ap¬ 
plicable here. 

“The evidence is scanty, ambiguous, indefinite 
and uncertain in respect to the elements of effect, 
continuitv and time and is not legallv sufficient 
to warrant what appears to be the deputy’s arbi¬ 
trary finding. Neither expressly nor by reason¬ 
able implication does it appear that the employee 

has been continuouslv or at all totallv disabled in 

%> %> 

respect to any and all employment.” 

Carroll vs. Knickerbocker Ice Company, supra, was 
decided by the New York Court of Appeals in 1916 and 
arose under the Compensation Act of that State. In¬ 
cidentally, the wording of the controlling portion of 
the New’ York Act and the Longshoremen’s Act are 
identical and the language of the latter was un¬ 
doubtedly copied from the New’ York Act. Here ap¬ 
pellant refers to Section 21 of the New’ York Act. 
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(Laws of 1914, Chap. 41) and Section 920 of the Long¬ 
shoremen’s Act (Sec. 920 of Title 33, U. S. C. A.) 
where it says: “It shall be presumed in the absence 
of substantial evidence to the contrary—(1) that j the 
claim comes within the provisions of this chapter.” 
The case need not be commented on here in detail 

i 

but one of its opinions is generally thought to be lone 
of the most noteworthy discussions of the poweil of 
appellate courts to modify industrial awards on I the 
ground that they are not supported by sufficient evi¬ 
dence. In the Carroll case (218 N. Y. 435) the ques¬ 
tion was whether decedent had died of injuries j re¬ 
ceived while unloading a large cake of ice. The dep¬ 
uty found for the widow largely on the basis of a 
statement made to her by the deceased describing 
an accident unloading ice and describing just how it 
happened. Despite express statutory authority in 
New’ York to ignore common law’ rules of evidence in 
arriving at industrial aw’ards, the Carroll aw’ardi in 
favor of the widow’ w’as reversed. The most pertinent 
opinion in that case on this appeal w’as the dissenting 
opinion of Justice Woodward in the Appellate Divi¬ 
sion. The dissenting opinion became the law j of 
New’ York however because the Court of Appeals 
overruled the majority opinion of the appellate divi¬ 
sion and in doing so affirmatively praised the able 
opinion of Justice Woodward. 

The following excerpt from Judge Woodward’s 
opinion gives a picture of the entire case and ex¬ 
presses brilliantly the precise rule of law^ which ap¬ 
pellant believes is controlling in the disposition of tfris 
appeal. 

“The commission’s decision and aw'ard hinge 
upon a finding of fact that on September 22, 


i 
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1914, while Myles Carroll, the deceased, was in 
the employ of the Knickerbocker Ice Company 
as a driver on a wagon for the delivery of ice, 
‘the ice tongs slipped’ as he was ‘putting ice in 
the cellar of a saloon at 20 East Forty-Second 
street, in the borough of Manhattan, New York 
City,’ and ‘a 300 pound cake of ice fell upon 
him, striking him in the abdomen, causing an epi¬ 
gastric hemorrhage, and a rigidity of the abdo¬ 
men.’ On the following day he was sent to the 
Bellevue Hospital, where he was found to be 
suffering from delirium tremens. On September 
28th, he died at the hospital, and the immediate 
cause of the death was stated to be ‘oedema of 
the lungs-delirium tremens.’ The commis¬ 

sion found as a matter of fact that ‘the primary 
and predominating cause of death was the in¬ 
jury to the abdomen, and the delirium tremens 
was a contributory cause, in decreasing the re¬ 
sisting power to the individual.’ The commission 
formally found that these injuries ‘resulted in 
his death,’ that they were ‘accidental,’ and that 

thev ‘arose out of and in the course of his em- 
* 

ployment. ’ 

I have read the record with care, and fail to 
find therein, upon the points enumerated below, 
anything w'hich can be called evidence sustaining 
the finding and warranting judicial sanction of 
the transfer of funds from the treasury of the 
self-insuring employer to the pockets of the 
claimant and her children. There is literally 
no proof that the deceased sustained an “acci¬ 
dent” while carrying ice; no proof that his “ice 
tongs slipped”; no proof that a cake of ice 
weighing 300 pounds, or any cake at all, fell upon 
him; no proof that he was struck in the abdomen 
on that day; no proof that any “accident” hap¬ 
pened in the course of his employment which 
caused “an epigastric hemorrhage and a rigidity 
of the abdomen.” There is little that can be 



called convincing demonstration that the sole 
cause of death was not delirium tremens and 
attendant manifestations, or that any “injury’’ 
at any time had anything to do with Carroll’s 
death in the alcoholic ward of Bellevue Hospital, 
six days after the alleged misadventure with j the 
ice tongs; but it can hardly be said that |the 
commission’s finding that death was not princi¬ 
pally and solely due to excessive use of alcohol 
was without evidence tending to sustain it. 

It is, of course, true that the State Workmen’s 
Compensation Commission was primarily an ad¬ 
ministrative rather than a judicial body, and was 
entitled, in most respects, to act in the manner 
usual in the conduct of administrative offices, 
without obligation to follow the more forpal 
requirements of judicial procedure. In deter¬ 
mining, however, a claim for compensation under 
the statute, the commission was charged with a 
duty of ascertaining and recording facts and 
making inferences and conclusions therefrom, 
and was charged with a power to award pay¬ 
ment of moneys from one person to another, 
according as such facts might be found and con¬ 
clusions reached. Bv centuries of traditional 
law, such duties, powers, and functions have 
come to be regarded as judicial in their nature, 
even though intrusted to administrative officers 
or boards, and a long line of precedents, faijrly 
paralleling the history of the development | of 
property rights under the law, it has come to 
be recognized that these duties, powers, and 
functions may not be performed by any officers 
or board, except in conformance to long-revered 
standards as to what is fundamentally fair, sound 
and right in such procedure. Even though the 
Compensation Act made 4 ‘final” the findings! 
the commission upon all questions of fact, the 
question whether a finding of fact by such a body 
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is without evidence tending to support it is a 
question which this court has the right and duty 
to review. And, as was said by this court in the 
Rheinwald Case, supra: 

‘hi all cases the question of the correctness 
of the commission’s determination as to the 
applicability of the statute to the injury upon 
which the claim was based remains a question 
for judicial scrutiny, in the lights of the facts 
as found bv the commission.’ 

•j 

But after the commission has gathered all this 
data, all this information, unfettered by “tech¬ 
nical rules of evidence,” then must come sifting 
and sorting; then must come assortment of wheat 
from chaff, demonstration from gossip, proof 
from ‘hearsav’; and then the ascertainment of 
what facts have been fairly proved, under ‘the 
maxims which the sagacity and experience of 
ages have established as the best means of dis¬ 
criminating truth from error.’ Bouvier’s Law 
Dictionary. No matter what proffered testimony 
has been taken, no matter how extraneous and 
immaterial many portions of the record ulti¬ 
mately appear, it is the residuum of legal evidence 
which must be decisive. There must be in the 
record some evidence of a sound, competent, and 
recognizedly probative character to sustain the 
findings and award made, else the findings and 
award must in fairness be set aside by this court. 

Section 68 of the act, then, cannot be given 
any force as emanioipating the commission from 
all legal restraints as to the presence of duly 
proved facts as essential basis for findings. 
Section 68 enunciates no rule as to the probative 
force of testimony at all. It sanctions no de¬ 
parture from the traditional basis on which 
money or property may be awarded under legal 
mandate. Its scope and purpose i-s procedural 



merely; it frees the commission, in its hearings, 
from the haunting fear of reversible error 
through failure to hold the proof to technical 
legal requirements, both as to evidence received 
and evidence rejected. In other words, it does 
little, if any, more than to write into the pro¬ 
cedure of this commission, and into the powers 
of the courts in review of awards, the wholessome 
standard embodied by Mr. Justice Stephen j in 
his Indian Evidence Act of 1872 (Section 167), 
which has lately been so cordially praised by ^lr. 
Charles Fredric Chamberlayne in his 44 Treatise 
on the Modern Law of Evidence’’ as embodying 
4 the correct administrative principle’ for deal¬ 
ing with claimed errors in evidentiary rulings :| 

I 

! 

‘The improper admission or rejection | of 
evidence shall not be ground of itself for a riew 
trial or reversal of any decision in any ca$es, 
if it shall appear to the court before whjich 
such objection is raised that, independently of 
the evidence objected to and admitted, there 
was sufficient evidence to justify the decision, 
or that, if the rejected evidence had been !re¬ 
ceived, it ought not to have varied the deci¬ 
sion. ’ 

| 

The commission, then, was given large im¬ 
munity from fear of errors in rulings upon Evi¬ 
dence, large freedom in admitting any testimony 
which seemed at the time to promise to become 
of aid in the final determination. Any finding 
and award, however, must rest securely in the 
presence, after the sifting-out process is com¬ 
pleted, of sufficient legal evidence to sustain 
them. Otherwise they must fall. In the cas^ at 
bar, I conclude that the Compensation Comnjiis- 
sion was within its discretion in receiving the 
testimony which it did. Its findings and award 
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must, however, fall, because all the ‘evidence’ 
received upon the vital issues was of a sort 
unsanctioned in law and lacking in probative 
force in any tribunal performing a judicial 
function. The absence of a residuum of legal 
proof is fatal.” 

It is submitted that there was substantial evidence 
in this case that Clark at the time of his injury 
was not performing services arising out of and in the 
course of his employment. It was direct, it was 
from the one witness who had personal knowledge of 
the circumstances under which Clark went on this 
errand and it was the only evidence on this subject. 
There is no substantial evidence to the contrary. The 
award here is based upon incorrect and inapplicable 
principles of law, upon conjecture, inconsistent with 
established facts and circumstances, and in view of 
the foregoing authorities and the decisions of this 
Court, it is manifestly so arbitrary and unreasonable 
as to be “not in accordance with law.” The decree 
below should be reversed and the cause remanded 
for further proceedings. 

Respectfully submitted, 

Frank F. Nesbit, 

Lucien H. Mercier, 
Charles E. Pledger, Jr., 
Attorneys for Appellant. 
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In the Court of Appeals of the District of 

Columbia 


No. 5434 

i 

i 

Lumbermen’s Mutual Casualty Company, I 

appellant 

v. | 

Robert J. Hoage, Deputy Commissioner for the 
District of Columbia of the United States Em¬ 
ployees’ Compensation Commission, and Mrs. 
Mary E. Clark, appellees 


BRIEF FOR APPELLEES 


STATEMENT OF THE CASE 

| 

William E. Clark, an employee of the N. Auth 
Provision Company, a corporation engaged in busi¬ 
ness in the District of Columbia, sustained injuries' 
on Sunday, March 30,1930, which terminated in his 
death on April 12,1930. Mr. Clark was employed as 
a car washer and general helper by the said em¬ 
ployer, and his duties required him to do the woi*k 
of a general helper in the garage maintained by 
the employer, which included going after and tow¬ 
ing disabled automobiles to his employer’s garage. 
This garage not only made repairs to the automo- 
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biles belonging to the N. Auth Provision Company, 
but its facilities were open to the general public, 
and to employees of the company, who were re¬ 
quired to pay the same charges as the general 
public. 

On the day that he sustained his injuries Mr. 
Clark was performing his regular service for the 
employer, and while so employed he was requested 
to accompany a fellow employee, one William 
Schwartz, mechanic, employed by the N. Auth Pro¬ 
vision Company, into Virginia to tow to the em¬ 
ployer’s garage an automobile, the personal prop¬ 
erty of Mr. Schwartz, that had been disabled on 
the Washington-Alexandria Highway, a short dis¬ 
tance from Washington. After having been ap¬ 
prised by Mr. Schwartz that the manager of the 
company had given his permission to use a service 
ear belonging to the company for the purpose indi¬ 
cated, Mr. Clark and Mr. Schwartz proceeded in 
the service car to tow the disabled automobile to 
the employer’s garage. Mr. Schwartz at that time 
was not on duty. 

After the disabled car belonging to Mr. Schwartz 
had been towed but a short distance, the tow rope 
parted, apparently without the knowledge of Mr. 
Clark. It appears that he had gone some distance 
before he became aware of the fact that the rope 
had broken. The service car then became stalled, 
apparently due to a defect in the carburetor, and 
while Mr. Clark was making some minor adjust¬ 
ments to the car on the highway, he was struck by 
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a third car and sustained serious injuries from j 

i 

which he died. 

Both Mr. Schwartz and the manager of the com¬ 
pany anticipated a service charge would be paid to I 
the company by Mr. Schwartz had the towing serv-! 
ice been completed. 

A claim for compensation was filed June 19,1930, 
with Robert J. Hoage, deputy commissioner of the! 
United States Employees’ Compensation Commis-j 
sion, an appellee herein, by Mrs. Mary E. ClarkJ 
appellee, claiming the benefits provided in the case 
of a dependent parent under the provisions of th^ 
compensation law in effect in the District of Colum-f 
bia; namely, the Longshoremen’s and Harbor 
Workers’ Compensation Act of March 4, 1927, (Uj. 
S. C., Sup. 2, Title 33, Chapt. 18) made applicable 
to the District of Columbia by the Act of May 17j, 
1928 (Public, 419, 70th Congress). j 

A hearing on her claim was held by the deputy 
commissioner on July 14, 1930 (R. 20), and a com¬ 
pensation order awarding compensation to her as 
a dependent parent was filed July 23, 1930. (R. 

74.) 

i 

The appellant herein on August 21, 1930, filed & 
bill of complaint in the Supreme Court of the Dis¬ 
trict of Columbia praying for an injunction, under 
the provisions of section 21 (b) of the said compeii- 
sation act. (R. 2.) An amended bill of complaint 
was filed on September 25, 1930, after leave to 
amend, joining W. E. Jarvis Company, undertaker, 
as party defendant. (R. 11.) To the bill of com- 
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plaint, as amended, motion to dismiss was filed Oc¬ 
tober 9, 1930 (R. 76), and an order was entered 
April 1, 1931, by the Supreme Court of the Dis¬ 
trict of Columbia dismissing the original and 
amended bills of complaint (R. 78). It is from this 
order that the appeal in this case is taken. 

QUESTION FOB DECISION 

The sole question for decision in this case is 
whether there was before the deputy commissioner 
evidence legally sufficient to support the compensa¬ 
tion order, award of compensation, filed by appellee 
R. J. Hoage, deputy commissioner, on July 23, 
1930, and the finding of fact therein to the effect 
that William Edward Clark sustained injuries aris¬ 
ing out of and in the course of his employment 
while performing a duty on Sunday, March 30, 
1930, within the scope of his employment. Section 
21 (b) of the Longshoremen’s Act provides for a 
review of a compensation order to determine 
whether or not it is “in accordance with law.” 
Pertinent part of the statute reads as follows: 

If not in accordance with law, a compen¬ 
sation order may be suspended or set aside, 
in whole or in part, through injunction pro¬ 
ceedings, mandatory or otherwise, brought 
by any party in interest against the deputy 
commissioner making the order, * * *. 

The lower court did not err in dismissing the bill 
of complaint filed by the appellant herein in its 
appeal to that court for a review of the award of 
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compensation made by the deputy commissioner, 
United States Employees’ Compensation Comnlis - 
sion, in favor of Mrs . Mary E. Clark, based on the 
evidence in the case . 

REVIEW OF THE TESTIMONY 

, ■ i 

Appellees contend that the findings of fact m£de 
by the deputy commissioner administering the com¬ 
pensation law in the District of Columbia are con¬ 
clusive upon the court where supported by any com¬ 
petent evidence. The matter of the conclusivedess 
of these findings is gone into in more detail in the 
argument on the law hereinafter appearing. It is 
desired to point out, however, before reciting the 
facts upon which the appellees rely, that the com¬ 
pensation law in providing for a review does hot 
contemplate the weighing of the evidence upon 
which the deputy commissioner reached his con¬ 
clusions, but that the court will inquire merely 
whether or not there is any competent evidence to 
support the said findings. j 

With this in view the appellees set forth below in 
narrative form the evidence w 7 hich in their belief is 
ample to support the compensation order and 
award. Since the court is not interested in the Rel¬ 
ative weight of the evidence to determine which 
of two inferences should be drawn from the evi¬ 
dence, if it can be said that two inferences appear, 
the appellees will recite that portion of the evidence 
which they believe amply justifies the findings dnd 
conclusions of the deputy commission. 
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TESTIMONY OF WILLIAM A. SCHWARTZ 

William A. Schwartz, employed as a mechanic by 
the N. Auth Provision Company, testifies that Mr. 
Clark, the deceased employee, was a washer and 
general helper at the garage of the employer. (R. 
41.) This witness did not have supervision over 
Mr. Clark’s work but he did give him orders from 
time to time and saw that they were fulfilled. (R. 
41.) The N. Auth Provision Company, the em¬ 
ployer of both men, in addition to its provision 
business is engaged in the general repair of trucks 
and private automobiles and holds itself out to the 
public as such. (R. 42.) On Sunday, March 30, 
1930, Mr. Schwartz’ personal automobile became 
disabled on a highway between Washington and 
Alexandria, and in order to have his car towed into 
Washington he made a request upon Mr. Fred H. 
Stalfart to use the service car belonging to his em¬ 
ployer for this purpose. Mr. Schwartz’ car at that 
time was not in use in the company’s business. In 
order to accomplish this purpose he requested Mr. 
Clark to help him tow the car from Virginia. When 
Mr. Schwartz was asked why he requested Mr. 
Clark to help him he replied: 44 Well, I had to have 
some one to help and he happened to be on duty 
that date.” ! (R. 43.) In answer to the question 
put to the witness: 44 Did you speak to anyone of 
the N. Auth Provision Company before you went to 
William Clark relative to this?” the witness re- 
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plied: “I got in touch with the manager; to iget 
permission to use the service car.” (R. 43.) 

j 

It appears from the record that prior to the acci¬ 
dent Mr. Schwartz had left a note for the manager 
asking permission to use the employer’s service fear 
which permission was given by the manager $nd 
the written request bore the manager’s 0. K., and 

i 

his signature or initials. (R. 44, 51.) When Hr. 
Clark was requested to accompany Mr. Schwartz 
it was about 5:00 P. M., Sunday, and at that tune 
Mr. Clark was in his working clothes and, since it 
was Sundav, there was very little to do at the 
garage. Mr. Clark at that time was acting a$ a 

i 

watchman; it further appears that there was\no 
one else at the garage . Mr. Clark’s usual workday 
ended on Sundays when he was relieved by the night 
watchman coming on duty. (R. 44, 45.) 

It appears that the relieving watchman usually 
reported for duty between 5 and 6 o’clock, and when 
Mr. Schwartz approached Mr. Clark at that time 
to help him in connection with the towing of his 
personal car he testifies that he 4 ‘ Asked him to coine 
along to drive one of the cars, help him tow it in.” 
(R. 46.) The car owned by Mr. Schwartz admitted¬ 
ly was not engaged in the performance of any wdrk 
or business for the employer, but was being used by 
Mr. Schwartz for his own personal business. 
(R. 46.) The following conversation sets forth 
the circumstances under which Mr. Clark was alp- 
prised of the purpose of this trip: 

84055—31-2 
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By Mr. Mendelson : 

Q. What conversation did you have with 
Clark as to seeking his assistance?—-A. Well, 
he was on that Sunday, working there; he 
had his clothes on, so I asked him; if there 
had been anyone there of course, somebody 
else there, I would have asked him too. 

Q. You say if there had been anyone else 
there-—you mean by that any employee?— 
A. Yes. 

Q. And what conversation did you have 
with him, with Clark?—A. I just asked him 
if he would come along. 

Q. What were your exact words, if you 
remember ?—A. I do not remember the exact 
words. I told him I had my car broke down 
in Virginia and had to tow it in, and I asked 
him to come along out there and pull it in. 

Q. What did you say, if you did say any¬ 
thing, with reference to Mr. Stalfart’s per¬ 
mission?—A. I told him I had got permis¬ 
sion from Mr. Stalf art to use a service ear. 

Q. Was it his duty to take care of all cars 
on Sunday? 

Mr. Pledgee. I object to that. 

By the Deputy Commissioner: 

Q. Answer that—private cars and all?— 
A. Yes; the watchman is just seeing should 
anybody come after the cars and help them 
out. 

Q. If anybody came to the garage?—A. 
Yes. 

Q. Any of the service men?—A. Anyone 
called out there for their cars; they stored 
their cars there. 
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Q. They stored cars there?—A. Yes. 

Q. That is correct?—A. Yes. 

The Deputy Commissioner. I do not quite, 
get that. Is that a car storage place, or what 
is it? | 

The Witness. Yes; it is a storage and re¬ 
pair shop. (R. 47.) | 

When questioned as to his right or authority to 
direct Mr. Clark in his work, the witness replied, 
“Well, he was a helper. I could ask him for ally 
help I needed.” (R. 48.) The witness further 
testifies that whenever he has trouble with his car 
he asks whether he can get help or not and further 
states that he would have to pay for this service tjie 
same as anyone else. Answering specifically to the 

I ** 

question, “What did they charge you?” (referring 
to the employer) he replied, “Well, I do not know; 
just according to where he goes (referring to Re¬ 
pairs to his own car). (R. 48.) 

Since Mr. Schwartz’ car had not been towed back 
to Washington by the N. Auth Provision Company 

i 

no charge for the towing mission was made, but the 
evidence show’s that a charge would have been macle 
had the towing service been completed. It was not 
until after Mr. Schwartz had advised Mr. Clailk 
that he had obtained permission from the manager 
to get his personal car that Clark and Schwartz 
drove into Virginia to tow in the disabled car. (R. 
49, 55.) The evidence shows that Clark did tow 
him in with the company’s service car, but aftdr 
going a short distance the towline parted and Clark 

i 

j 
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had then gone out of sight of the witness. After 
waiting an hour or so, Mr. Schwartz drove back to 
town with somebody else. (R. 50.) 

As to previous use of this service car belonging 
to the N. Auth Provision Company, the question 
was asked of the witness, “Did Clark often go out 
with this special service car?” The witness an¬ 
swered, “Yes, he went out; he had gone out before.” 
(R. 52.) The witness further indicates that Mr. 
Clark vrent out on different occasions to bring in 
different cars. (R. 52.) As to Clark’s previous 
use of the service car after regular working hours 
while working for the employer, the witness states, 
“Well, he was sent out with some of them later 
in the evening.” (R. 54.) 

Appellant’s counsel then attempted to show that 
Mr. Schwartz had not asked the manager for Mr. 
Clark’s services when making the request upon him 
for the use of the service car for towing purposes, 
but note the circumstances of the occasion given in 
the following testimony: 

Q. Was it possible to use the service car 
and pull your car in without somebody driv¬ 
ing it?—A. No; I could not pull my car in 
alone. 

Q. Did the use of the service car mean you 
would have to have a driver with it to tow 
the other car in?—A. Yes; I would have to 
have somebody. 

Q. Was that customary?—A. Yes; we had 
to have two to pull in the car. 
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Q. When you asked him for the car, did 
it mean you had to have some one to assist 
you?—A. Yes; we had to have somebody to 
help.” (R. 52.) 

Mr. Stalfart, the manager, knew that Clark was 
on duty that Sunday. (R. 53.) It is a significant 
fact as shown by this testimony that the N. Auth 
Provision Company maintains a general auto re¬ 
pair shop and did towing for the general public out¬ 
side of its own trucks. (R. 42.) Moreover, for 
such services to an employee of the company a 
charge would have been made which the employee 
would be required to pay to the employer. (R. 48, 
55.) I 

TESTIMONY OF FRED H. STALFART 


Fred H. Stalfart, who is the superintendent of 
service at the N. Auth Provision Company, states 
that he was Mr. Clark’s superintendent and that 
Clark was hired as a washer and was required! to 

i * 

do “ anything that he was capable of doing at the 
garage and elsewhere.” (R. 56.) Mr. Stalfart 
acknowledges putting his O. K. on the request made 
by Mr. Schwartz for the use of the service car'on 
March 30,1930. (R. 56.) When questioned as to 

the use of Mr. Clark’s services, which were not spe¬ 
cifically mentioned in the note from Mr. Schwartz 
to Mr. Stalfart, the witness testifies that it would 
not have been objectionable to him for Mr. 

i 

Schwartz to use the services of Mr. Clark. (R. 57, 
58.) | • 
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* It appears that it was customary for the N. Auth 
‘Provision Company to make charges for towing 
services and other services rendered to employees 
of the company. The following significant state¬ 
ment is given by Mr. Stalfart: 

If Schwartz had towed his car in, if my 
personal car had been towed in, or any other 
employee’s, a charge would have been made 
irregardless of whether the car was struck 
two miles this way; if I had gone with him or 
taken one of his friends instead, I could not 
let a towed car go out and tow an employee’s 
car in without absolutely nothing to be paid, 
for I pay for my work and Schwartz pays, 
and every other employee pays for what he 
gets. There would have been a personal 
charge made, irregardless. (R. 58.) 

This witness testifies that it was part of Mr. 
Clark’s duty to tow in cars “Whenever called on 
and no one else was there; Clark had directions and 
he was justified in doing anything I felt he was cap¬ 
able of doing.” (R. 59.) It appears clearly from 
the record that he had towed in other cars prior to 
this case (R. 59) and that he took instructions from 
others in his capacity as helper (R. 61). Moreover, 
none of the employees were paid for their overtime. 
(R. 62.) 

Another significant bit of evidence concerns the 
manner in which towing charges were computed. 
Mr. Stalfart, the manager, states that the charge 
was based upon the number of miles towed, the time 
of the man operating the towing car is never 
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charged. The charge being simply the use of the 
car. (R. 63.) The witness states that the N. Aiith 
Provision Company operates a local garage and 
furnishes a regular service car for use of anyone in 
distress. (R. 63.) With reference to the custom of 
the employer permitting employees to go after dis¬ 
abled cars the following significant statement ap¬ 
pears : | 

Q. Any instructions you get on a car j in 
distress, if o. k’d by you, is sufficient instruc¬ 
tions for one of your employees to go out on 
that errand f — A. Yes. 

Q. And the o. k. carries with it instruc¬ 
tions as well as permission f —A. That\ is 
right. (R. 63.) (Italics supplied.) 

With further reference to the custom of repair¬ 
ing employees’ cars, Mr. Stalfart states that if Mr. 
Schwartz’ car was out of repair and he desired! it 
repaired at the N. Auth Provision garage he coikld 
have it repaired at the same charge as the general 
public. Moreover, if he wanted it towed or Re¬ 
paired, he would be on the same basis as one of the 
general public. (R. 64.) 

TESTIMONY OF JOHN H. WEEDON 

Mr. John H. Weedon, a watchman employed by 
the N. Auth Provision Company, states that Mr. 
Clark used the service car mentioned in the record 
to tow in other cars and that he considered it a pajrt 
of Mr. Clark’s work. Ordinarily Mr. Clark is sup¬ 
posed to quit work at 6 o’clock in the evening, but 
this witness has known of times when Mr. Clark 


i 
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has worked as late as 11 and 12 o’clock hauling in 
cars; that Clark has towed cars other than those 
belonging to the employer. (R. 65, 66, 67.) 

ARGUMENT ON THE PACTS 

As indicated above in the first paragraph of the 
review of the testimony, if there is any competent 
evidence to support the findings of fact of the dep¬ 
uty commissioner, his findings are conclusive upon 
the court. The preceding summary of the evidence 
contained in the record leads only to one conclusion. 
William Edward Clark was employed by the N. 
Auth Provision Company as a general helper and 
washer. His work was not confined to the garage 
during certain stated hours, since the record clearly 
indicates that he performed overtime work, even as 
late as 11 and 12 o’clock at night, for his employer. 
(R. 45, 54, 67.) On the date of the injury, Mr. 
Clark was performing work as a watchman at the 
garage of his employer, and he was required to re¬ 
main there until the evening watchman reported 
for duty sometime between 5 and 6 o’clock. This 
garage was operated in conjunction with the pro¬ 
vision business of the N. Auth Provision Company, 
and in addition thereto the garage was operated as 
a public gcurage for the repair of the cars of the 
general public, including those of the employees; 
the public and the employees paying the same 
charge for the same services. 

On the particular Sunday that Mr. Clark was 
injured there was apparently very little to do at 
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the garage, and it appears that he was the only qne 
there. (R. 45.) The record clearly shows that 
Clark had on many occasions gone out after other 
cars, using the employer’s service car in the per¬ 
formance of his duty (R. 52), and that it was part 
of Mr. Clark’s duties to go out on calls (R. 54) ; it 
was part of his duties to tow in disabled cars 
(R. 59, 67). 

On the day of the injury Mr. Schwartz, a me¬ 
chanic employed by the N. Auth Provision Com¬ 
pany, made written application for permission to 
use the service car of the employer to tow ini his 
own personal car which was disabled in Virginia. 
Written permission was granted by the manager, 
Mr. Stalfart, who placed his “O. K.” on the request 
together with his initials. Mr. Schwartz then pro¬ 
ceeded to his employer’s garage to obtain the serv- 
ice car at about 5 o’clock in the evening. Since it 
appears from the record that Mr. Schwartz cquld 
not operate the service car and at the same time 
tow his own machine, without assistance, he did| the 
only reasonable thing which he could do, that is, 
request Mr. Clark to accompany him for the pur¬ 
pose of operating the towing car while he steered 
his own personal car. No one else was at j the 
garage, and Clark was the only available emplqyee. 
Mr. Clark was in his working clothes and he |was 
the natural person to accompany Mr. Schwart? on 
this mission. 

Unfortunately Mr. Clark is not here to tell of 

i 

the arrangement or his understanding of his duties 
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in connection with the towing of the car, but it is 
a fair and reasonable inference to draw from the 
evidence that Mr. Clark must have understood that 
he was entering upon a mission within the scope of 
his employment and under the general authority 
from his employer. It appears that Mr. Clark was 
advised by Mr. Schwartz that permission had been 
obtained to use the service car, and since someone 
had to drive the service car to tow in the disabled 
machine he naturally would be the one, since the 
service ear could not operate itself. The manager, 
Mr. Stalfart, testified that it was not objectionable 
for Mr. Schwartz to make use of Mr. Clark’s serv¬ 
ices. In other words, this is tantamount to saying 
that it was not a violation of orders. 

It appears clearly from the record that Mr. Clark 
must have been under the impression that he was 
performing an official duty for his employer. 
There is nothing in the record to show otherwise. 
A very strong influence from the circumstances 
leading up to the trip is that Mr. Clark accom¬ 
panied Mr. Schwartz, upon a mission in further¬ 
ance of his master’s business. While Mr. Schwartz 
was not the superintendent of the work perf ormed 
by Mr. Clark, nevertheless the record shows clearly 
that he did give him orders and saw to it that the 
orders were fulfilled. (R. 41, 42, 61.) Since 
within certain limits Mr. Schwartz could call upon 
Mr. Clark and direct his work, this alone forms the 
basis of a proper inference that Mr. Clark was 
carrying out instructions which he believed he was 
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required to perform under the exigencies of! his 
employment. 

Had the disabled automobile belonging to Mr. 

j 

Schwartz been towed to the garage a charge for the 

! 

towing service would have been made by the N. 
Auth Provision Company and paid by Mr. Schwartz 
(R. 48, 49, 58), and this charge would have ^>een 
based upon the use of the service car only, since 
it was not customary to charge for the time of! the 

i 

man operating the service car or towing vehicle; (R. 
63). It matters not how the charge was to be com¬ 
puted ; Clark was operating the service car forj his 
employer on an errand which was not for the bene¬ 
fit of Mr. Clark; there is not a scintilla of evidence 
in the record to show that he would benefit by leak¬ 
ing this trip. On the contrary, it appears very 
clearly that had the mission been fulfilled th^ N. 
Auth Provision Company would have benefited by 
the towing charge. It would certainly be an anom¬ 
alous situation where a company could benefit on 

one hand by an act of the employee, and on the other 

* i 

hand deny him compensation for injuries sustained 
while carrying out the same mission, simply j be¬ 
cause the method of calculating the charge or bene¬ 
fit did not specify the employee’s time operating 
the truck. The fact that the charge was not'as¬ 
sessed against Mr. Schwartz is immaterial; the rea¬ 
son why it was not assessed is very clear. The cus¬ 
tom of making charges to employees and others, 
for this and any other service rendered, clearly 

i 
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shows an intention on the part of the employer not 
to furnish mechanical services and repairs free of 
charge to his employees. 

Appellant lays great stress on the testimony given 
by Mr. Schwartz that the trip to Virginia for the 
purpose indicated, was a favor extended to Mr. 
Schwartz. Below will be quoted that portion of 
the record in which this testimony will be found: 

Q. Now, as a matter of fact, did not you 
ask Clark as a favor to you to go along with 
you to help bring your car in. Is that cor¬ 
rect?—A. Yes. (R. 53.) 

There is absolutely nothing in this statement 
from which any inference can be drawn that the 
so-called favor was entirely a personal favor to 
Mr. Schwartz as appellant would have us believe, 
the question relative to the favor element was 
asked on cross-examination, and it is desired to 
point out that while Mr. Schwartz may have in his 
own mind considered it a favor for Mr. Clark to 
accompany him to Virginia, nevertheless Mr. Clark 
did not state that he was favoring Mr. Schwartz, 
nor is there any testimony that the word favor was 
used in the conversation. There is nothing in the 
record to show that Mr. Clark’s attitude toward 
this trip was! any other than that attitude assumed 
by any employee intent upon his master’s business. 
It was certainly a “favor” to Mr. Schwartz as far 
as he was concerned and that may have been his 
attitude, but there is not a scintilla of evidence in 
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the record to show that such was Mr. Clark’s atti¬ 
tude . j 

It is desired to call the court’s attention to!the 
following statements contained in the appellant’s 
brief which are not borne out by the facts in the 
transcript of record either directly or by inference. 
On page 3, of appellant’s brief will be found! the 

following statement: 

° • ! 

When Schwartz was ready to leave with 
the towing truck on that Sunday evening he 
asked Clark, the decedent, to go with him 
when Clark’s working day was over entirely 
as a personal favor to Schwartz (R. 53), and 
without the knowledge, consent, or direc¬ 
tion of the employer or any of the employer’s 
agents (R. 60). i 

j 

There is no statement in the record that this trip 
was undertaken by Clark entirely as a personal 
favor to Mr. Schwartz. Moreover, the reference to 
the “ knowledge, consent, or direction of the em¬ 
ployer or the employer’s agent” does not appear 
on page 60 of the record. 

On page 3 of the appellant’s brief is the follow¬ 
ing statement: ! 

The truck had never been used before to 
tow in an employee’s car as a favor, but em¬ 
ployees were permitted to use tools belong¬ 
ing to the garage on their own cars without 
charge . (R. 57.) (Italics Supplied.) I 

There is absolutely no testimony in the record 
regarding tools or the practice of the garage in this 


i 
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connection, and this statement covering the part in 
italics is without foundation in the record. 

On page 3 of the appellant’s brief is the follow¬ 
ing statement: 

Clark consented to go with Schwartz but 
told him he would have to wait until his 
working day was over and the night man 
arrived. (Italics Supplied.) 

There is nothing in the record to show that Clark 
consented to anything. The record clearly shows 
that he was asked to go with Mr. Schwartz after 
having been advised by the latter that the manager 
had given permission to use the service car. 
(R. 47.) Moreover, no conversation appears in the 
record indicating that Mr. Clark told Mr. Schwartz 
that he would have to wait until his working day 
was over and the night man arrived. 

On page 3 of the appellant’s brief the following 
statement appears: 

Schwartz drove the truck to Virginia 
where his car was broken down and fastened 
it with the towing line. 

There is nothing in the record to show that 
Schwartz drove the truck to Virginia. As a matter 
of fact Mr. Weedon on page 66 of the record states 
that Mr. Clark was driving: the car. 

On page 16 of the appellant’s brief appears the 
statement: 

Schwartz testified that no charge was ever 
made by the Auth people for Clark’s serv¬ 
ices or the use of the car. 
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There is no such testimony of Mr. Schwarts in 
the record covering the statement used in appel¬ 
lant’s brief. If the statement was intended to be 
confined to the present case, the record shows that 
no charge was made in this specific instance, since 
the towing job had not been completed. 

Appellant lays some stress on the fact that!Mr. 
Stalfart, the manager, stated that at no time could 
he remember when the service car was used to! tow 
in an employee’s automobile, but in this connection 
attention is invited to Mr. Stalfart’s statement in 

i 

the record: 

Q. You understood this was Schwirtz’ 
personal car and that was the reason he was 
asking permission in this case?—A. Yes; I 
understood it, naturally. Another thing, I 
saw the car on the road that morning, earlier, 
on my way in. 

i 

By the Deputy Commissioner: ! 

Q. If Schwartz’s car was out of repair 
and he wanted it repaired in your garage, 
would he have the same right as other people 
to repair work on the same charge ?—A. Yes. 

Q. And if he was caught on the road he 
would have the same right to have a tow in 
as other people ?—A. Yes. 

Q. On request ?—A. He would have it re¬ 
paired or towed in the same as anyone else. 
(R. 64.) | 

Mr. Stalfart intended to make a charge for! this 
towing job since it clearly appears from the record 
that he saw the disabled automobile on the rbad 

i 

i 

i 

^ I 





belonging to Mr. Seliwartz earlier on that Sunday 
on his way in town before the accident and his tes¬ 
timony clearly indicates a charge for this service 
would have been made. 

There is onlv one inference which can be drawn 
from the testimony in this case and that is that at 
the time Mr. Clark sustained his injuries he was 
engaged in an errand on behalf of his master with¬ 
in the scope of his employment and entirely under 
circumstances which caused his subsequent injuries 
and death to arise out of and occur in the course 
of his employment. 

ARGUMENT ON THE LAW 

There are two propositions of law presented in 
this case, namely: 

1. That the findings of fact made by a deputy 
commissioner under the provisions of the Long¬ 
shoremen’s Act as made applicable to the District 
of Columbia, referred to above, are final and con¬ 
clusive upon the court where the findings are sup¬ 
ported by any competent evidence. 

2. Where an employee is performing work rea¬ 
sonably related to the employee’s duties, and the 
work is being performed in good faith in the fur¬ 
therance of the employer’s business, any injuries 
sustained by the employee in the performance of 
this work arise out of and in the course of his em¬ 
ployment. 

1. That the findings of fact made by a 
deputy commissioner under the provisions 
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j 

i 

of the Longshoremen’s Act as made applic¬ 
able to the District of Columbia, referred to 
above, are final and conclusive upon the court 
where the findings are supported by dny 
competent evidence. j 

i 

It is a well-established and fundamental ruld of 

• i 

law in compensation cases that the facts found by 
the Compensation administrator or board are |not 

i 

reviewable upon appeal or review by the courts 
where there is any competent evidence to support 

the findings so made, and the courts have consist- 

^ 7 ! 

entlv refused to disturb the findings of fact unless 

i 

it is clearly shown that they are not supported by 
any evidence, and for that reason are not in ac¬ 
cordance with law. The compensation act in force 
in the District of Columbia permits no review of 
the facts de novo in the Supreme Court of the Dis¬ 
trict of Columbia, nor does the Act permit i the 
court to weigh the evidence where more than lone 

i 

inference may be drawn therefrom, to arrive at a 
different conclusion from that found by the com¬ 
pensation administrator, except, as indicated above, 
where there is no evidence whatever to justify! the 
findings of fact. 

The law is well settled in this respect in this 
jurisdiction in the case of New Amsterdam Casu¬ 
alty Company v. Hoage, deputy commissioner |(Ct. 
App. D. C. 1931), 46 Fed. (2d) 837; 59 W. L. Rj. 91, 
and the case of Hoage, deputy commissioned, v. 
Murch Brothers Construction Company (Ct. App. 
D. C. 1931), 50 Fed. (2d) 983; 59 W. L. R. 552. j To 
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the same effect are the following cases: Obrecht- 
Lynch Corp. v. Clark, deputy commissioner (D. C. 
Md. 1929), 30 Fed. (2d) 144; W. J. McCahan Sugar 
Ref. <£• Molasses Co. v. Norton, deputy commis¬ 
sioner (C. C. A. 3, 1930), 43 Fed. (2d) 505; cer¬ 
tiorari denied 51 S. C. R. 212; Northwestern Steve¬ 
doring Co. v. Marshall, deputy commissioner 
(C. C. A. 9, 1930), 41 Fed. (2d) 28; Gunther v. 
U. S. Employees’ Compensation Commission and 
Pillsbury, deputy commissioner (C. C. A. 9, 1930), 
41 Fed. (2d) 151; Wheeling Corrugated Co. v. 
McManigal, deputy commissioner (C. C. A. 4,1930), 
41 Fed. (2d) 593. 

Appellant on page 14 of its brief makes reference 
to the fact that no specific finding appears in the 
findings of fact of Deputy Commissioner Hoage 
that the injuries to Mr. Clark arose out of and oc¬ 
curred in the course of his employment. A state¬ 
ment of this character would necessarily be a con¬ 
clusion of law from the facts involved in the case. 
Such finding not being one of fact, but being a mere 
conclusion of law, can properly be omitted from 
the findings of fact in a compensation order. 

Appellant in its brief on page 4, comments upon 
a letter written by the deputy commissioner on 
April 8,1930, to an agent of the appellant in which 
it was stated that the injuries to Mr. Clark could 
not be considered as arising out of and occurring 
in the course of his employment. The letter in 
question is not a compensation order or findings 
of fact, neither is it in the nature of a final deter- 
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mination of the rights of Mr. Clark under the law. 
This letter was written prior to the date of the fil¬ 
ing of a claim by Mrs. Clark and prior to the date 
of the hearing before the deputy commissioned so 
that it is apparent that the facts in the case tad 
not been fully developed. The letter was not writ¬ 
ten in the performance of any authorized function 
of the deputy commissioner and can not be entitled 
to any weight whatever, either as a determination 
by the deputy commissioner of the merits of this 
case or as a statement of the law applicable to jthe 
circumstances which were subsequently adduped 
at the hearing on the claim. 

j 

2. Where an employee is performing wprk 
reasonably related to the employee’s duties, 
and the work is being performed in good 
faith in the furtherance of the employer’s 
business any injuries sustained by the em¬ 
ployee in the performance of this work arise 
out of and in the course of his employment. 

The question involved in the present case; is 
more one of fact than of law. In brief, the ques¬ 
tion resolves itself into the proposition whether or 
not at the time that Mr. Clark was performing the 

i 

duties, which have been described in detail above, 
he was acting within the scope of his employment 
and in furtherance of his master’s business. From 
the evidence there arises a reasonable and fair pre¬ 
sumption that he was acting within the scope of his 
employment. The evidence does not show that Mr. 
Clark had a frame of mind at the time that he set 


26 


about the mission which would indicate that he was 
setting about on a personal errand. It is necessary 
only for the appellees to show that there is some 
competent evidence in the record which supports 
the award. If more than one inference can be 
drawn with respect to the motive of Mr. Clark in 
proceeding on this mission the inference accepted 
by the deputy commissioner is binding upon the 
court since his determinations upon questions of 
fact are conclusive where supported by any com¬ 
petent evidence. 

The following cases are cited as illustrating the 
proposition that where an employee engages upon 
work which he undertakes in good faith and in 
furtherance of his master’s business any injuries 
which he may sustain arise out of and occur in the 
course of his employment. There is nothing in 
the record which would establish anv motive for 
Mr. Clark engaging upon the mission which ter¬ 
minated in his death other than the furtherance 
of his employer’s business. He had been engaged 
in towing cars at other times and it could reason¬ 
ably be assumed that the permission granted to Mr. 
Schwartz to use the service car carried along with 
it the right to ask Mr. Clark to accompany the car 
for the purpose indicated, particularly in view of 
the evidence showing that Mr. Schwartz exercised 
some control 1 over Mr. Clark’s work. Mr. Clark 
was a helper and as the evidence indicates was re¬ 
quired to do those things which he was able to do 
when called upon. He was in his working clothes 
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on the day of the accident and the only available 
person to perform the work. The employer would 
have received a benefit from this service had it been 
completed, since there is no dispute that a towing 
charge would have been made. j 

It is generally accepted that compensation laws 
are to be construed liberally toward the injured 
worker. Pocahontas Fuel Company, Inc . v. Mona¬ 
han, deputy commissioner (C. C. A. 1, 1930), 41 
Fed. (2d) 48. Any doubt, therefore, in the present 
case should be resolved in favor of the injured 
worker. 

Acts incidental to an employee’s regular 
duties if of benefit to the employer and hot 
personal to the employee are within the 
scope of his employment. Myers v. Indus¬ 
trial Accident Commission, 218 P. 11. 
Where it appears that the service rendered 
by the employee was incidental to the regu¬ 
lar duties of the employee and also of behe- 
fit to the employer a request that the services 
be performed might reasonably be implied 
from the conduct of the employer. Payne v. 
Industrial Accident Commission (Cal. 1927), 
258 P. 620. 

An injury arises out of employment when 
it occurs in the course of employment and is 
the result of a risk involved in the employ¬ 
ment or incident to it, or to the conditions 
under which it is required to be performed. 
Sometimes the employment will be found 
directly to cause the injury but more often it 
arises out of the conditions incident to the 

i 

j 

i 
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employment. Taylor v. St. Pauls TJniver- 
salist Church (Conn. 1929), 145 A. 887. 

Where in the absence of the regular fore¬ 
man one of the workmen gave orders and 
assigned work to other employees, it must be 
assumed that the employer acquiesced in the 
status of such workmen, and that the in¬ 
jured employee had a right to look upon him 
as a subforeman and could not be required 
to investigate to find out whether the fore¬ 
man was present before complying with the 
instructions of the fellow servant. Pacific 
Indemnity Company v. Industrial Accident 
Commission of Cal. (Cal. 1927), 261 P. 987. 

The construction of the statute is to the 
effect that it embraces all injuries that arise 
out of, or occur while a workman is doing 
what a man under like facts and circum¬ 
stances, engaged in that or like employment, 
may reasonably do within the time, place, 
and business during which he is employed. 
That is, may reasonably do (1) within the 
time during which he is employed, and (2) 
at a place where he may reasonably be dur¬ 
ing that time, (3) in the conduct or projec¬ 
tion of the employer’s business or work or 
in the promotion or safeguarding of his said 
business, or for the protection of the men 
and properties while engaged or used for the 
purpose of the master’s said business. Ex 
parte Majestic Coal Co., supra, wherein pro¬ 
tection was in the line of duty and employ¬ 
ment! And this has been held to cover all 
injuries “arising out of the employment” in 
the act or conduct proximately referable, 
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though it may not be within the scope j of 
authority or strict line of duty, and may hot 
be an anticipated risk or service, if the act 
reasonably related to the service and was 
done in good faith and in furtherance of the 
employer’s business. Ex parte Terry, 211 
Ala. 418, 100 So. 768. Whether work was 
reasonably related to employee’s duties, 
whether done in good faith in furtherance 
of the employer’s business, are recognised 
tests of whether resulting injury arose out 
of the employment. Vickers v. Alabama 
Power Co 218 Ala. 107, 117 So. 650. The 
performance of any act made necessary to 
the defendant’s business bv reason of jan 
emergency is within the scope of the em¬ 
ployee’s duty—was the holding in Ellis v. 
Little Cahaba Coal Co,, 213 Ala. 244,104 So. 
422. Mobile Liners, Inc . v. McConnell (Ala. 
1930), 126 So. Reporter 626. j 

A foreman for a roofing company decided 
to lay off from his employer’s roofing jbbs 
one afternoon and do a roofing job foi* a 
friend who had broken his arm. He took 
with him one of his subordinates, named 
Griffin. In the course of the work Griffin 
fell to the ground and incurred injuries 
which necessitated amputation of his leg. 
The Board awarded $5,760 to him against 
the roofing company on the ground that he 
had been subject to the foreman’s orders and 
had not known that he was working for any 
party other than the company. Upon ap¬ 
peal, the company’s carrier contended that 
the foreman had no authority to transfer jthe 
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man from one job to another and took him¬ 
self out of his employment if he ordered 
Griffin to accompany him to the place where 
he was hurt. It said also that Griffin knew 
that he was not working for the company. 
Upon the evidence the courts affirmed the 
award unanimously and without opinion. 
Griffin v. Becker Roofing Co., 224 App. Div. 
684; 249 N. Y. Rep. 523. (S. B. No. 161, N. 

Y. Dept, of Labor.) 

It might be mentioned in this connection that at 
the particular moment of Mr. Clark’s injuries he 
was engaged in attempting to put his employer’s 
service car into running condition. This certainly 
was a service directly for the benefit of the em¬ 
ployer, and appellees believe is of itself sufficient 
to sustain an award of compensation arising from 
his death. Fleischmann Co. v. Marshall (Va. 
1928), 141 Si E. 139. In re Pigeon, 216 Mass. 51, 
102 N. E. 932. 

Analysis of the cases cited by the appellant in its 
brief shows that the cases cited are not applicable 
to the case under consideration, since they are not 
in point. 

CONCLUSION 

In conclusion it is respectfully submitted that 
the evidence presented before the deputy commis¬ 
sioner administering the compensation act, as re¬ 
ported in the transcript of record filed in this ease, 
shows that Mr. William E. Clark, the-employee, on 
Sunday, March 30, 1930, was engaged upon a mis- 
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sion in furtherance of his master’s business, from 
which the master would have benefited by pecuniairy 
gain had it been completed. The evidence is ample 
to sustain the presumption that Mr. Clark in settihg 
forth on this mission had no motive other than tjhe 
furtherance of his master’s business. It does not 
appear anywhere that he would have in any way 
benefited personally by reason of his actions. The 
evidence shows that Mr. Clark was apprised that 
due permission had been obtained from the man¬ 
ager of the company for the use of the service car 
which he was driving. It is further shown that 
it was his duty to tow disabled cars when called 
upon and that he personally had towed disabled 
automobiles in the evenings and after his regular 
daywork had been completed. Moreover the evi¬ 
dence discloses that the request for Mr. Clara’s 
services was made by a mechanic who held a some¬ 
what superior position and who had previously 
given orders to Mr. Clark. From all of the circujn- 

I 

stances surrounding the mission on the day that his 
injuries were sustained it is clear that Mr. Clark 
was acting within the scope of his employment, and 
that his injuries and subsequent death arose out of 
and in the course of his employment. 

It is desired at this juncture to direct the court’s 
attention to Section 20 of the Longshoremen’s Act, 
which provides in part as follows: | 

In any proceeding for the enforcement pf 
a claim for compensation under this Act it 

• | 
i 


i 



32 


shall be presumed, in the absence of substan¬ 
tial evidence to the contrary, (a) That the 
claim comes within the provisions of the Act. 

The record contains ample evidence to sustain 
the award made by the deputy commissioner based 
upon the strong prima facie case made by the 
claimant; and as the appellant has failed to offer 
any “substantial evidence to the contrary,” the 
presumption cited becomes conclusive. 

The appellees respectfully submit that the decree 
in the Court below should be affirmed, with costs. 
1 • / • Leo A. Rover, 

United States Attorney. 

J ohn J. Wilson, 

Assistant United States Attorney, 
Attorneys for R. J. Hoage, Deputy Commissioner 
United States Employees’ Compensation Com¬ 
mission, Appellee . 
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